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WHO IS A SEAMAN?

Recovery for personal injury or death under the J ones Actand, in many instances, the general
maritime law is dependent upon the plaintiff’s status as a seaman. The term seaman, as recent legal
developments reveal, is no longer limited to the traditional bluewater sailor, but has expanded to
include a variety of offshore, coastal, and intercoastal workers on an assortment of crafts defined as.
“yessels.” The profective scope ofthe statute is often determined by a nuance of factors surrounding
the employee’s activities and the definition of the areas upon which tﬁe work ocecurs.

The Supreme Court first addressed the question of defining a “seaman” in Senko v. LaCrosse

Dredging Corp., 352U.8. 370 (1957). The Court held that a ghore-side injury does not oust Jones -

Act coverage. The court conchuded that the issue of seaman status is one for the jury to decide.
A three-pronged test has subsequently been developed to determine “seaman” status. To pass
this test a worker must:

1. Be on a vessel or identifiable group of vessels in navigatioh
(including special purpose vessels);

2, Have a substantial assignment to and wotk aboard a vessel or '
identifiable group of vessels under the same ownership or
control; and

3. Aid in the navigation or purpose of the vessel or vessels.

Chandris, Inc. v. Latsis, 515 U.S. 347 (1995); McDermott Int'l, Inc. v. Wilander, 498 U.S. 337
(1991); Barrett v. Chevron US.A., Inc:,‘78 1 F.2d 1067 (5th Cir. 1986); Beard . Shell Oil Co., 606
f .2d 515 (5th Cir. 1979), Oﬁ%s'hore Co. v. Robison, 266 F.2d 769 (5th Cir. 1959). The third category
has been expanded to confirm the otiginal Robison test of contributing to the function, operation,
or welfare of the vessel or its mission, Bedrd, supra, at 517. The seaman need not participate in the
vessel’s navigational mission. .

In order to be classified as a seaman, a worker must have a definite assignment to a vessel
or identifiable group of vessels, as opposed to sporadic visits to different vessels. Harbor Tug and
Barge Co. v. Papai, 520 U.S. 800, 117 S. Ct. 1535, 137 L. Ed. 800 (1997); Roberts v. Cardinal
Services, Inc., 266 F.2d 368, 373-78 (5" Cir, 2001); Bach v. TrzdentShtppmg, 947 F.2d 1290 (5th
Cir. 1991), cert. denied, 504 U.S. 931. See Coats v. Penrod Drilling Corp., 5 F.3d 877 (5th Cir.
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1993), aff"d. en banc 61 F.3d 1113 (5th Cir. 1995). On the other hand, a worker assigned to a fixed
platform (not a vessel) who is injured while he was temporarily working on an adjoining tender
vessel or being transported in a crew boat does not come within the protection of the Jones Act.
Longmire v. Sea Drilling Co., 610 F.2d 1342 (5th Cir. 1980). The Ninth Circuit held that an
employee who operated a crane on a barge was a land-based worker. He was only aboard the barge
when it was on a project for which he was hired. Cabral v, Healy Tibbits Builders, Inc., 128 F.3d
1289 (9th Cir. 1997); Heise v Fishing Co. of Alaska, Inc., 79 F.3d 903 (9th Cir. 1996). This area
remains in a state of judicial flux, and a slight variance in the facts will be determinative of available
remedies, monetary recoveries for which can vary greatly. '

To establish an individual’s status as a seaman for Jones Act purposes, an employee-
employer relationship must exist between the plaintiff and defendant. The defendant’s control or
ownership of the vessel does not determine if the Jones Act is applicable. Barrios v. Louisiana
Constr. Materials Co., 465 F.2d 1157 (5th Cir. 1972).

When determining if fhe plaintiff meets the status requirement for purposes of the Jones Act
or general maritime law recovery, the alternative forums and remedies should be noted for those
plaintiffs who do not meet the requirements of seaman status, These other remedies will be
discussed in subsequent sections of the text. .

In Pizzitolo v. Electro-Coal Tmnsﬁzr Corp., 812 F.2d 977 (5th Cir. 1987), the court added
a new dimension to the issue of seaman status by stating that if a person were found to be one of the
enumerated workers under the Longshore & Harbor Workers’ Compensation Act, it would
automatically follow that a Jones Act recovery was not possible. The court reasoned that the Jones
Act and the Longshore Act are niutually exclusive; therefore, if a worker was covered by one, he
could not later claim coverage by the other. This “negative test” for seaman’s status has not been
widely accepted. The Supreme Court in Southwest Marine Inc. v. Gizoni, 498 U.S, 1119 (1991)
clearly disagrees with the Fifth Circuit, by holding that the threshold question is whether a person
is 2 “master or member of a crew of a vessel” (the exclusionary Iaﬁguage of the Longshore Act)
regardless of the job being performed at the time of the accident. The Court states that this is a
mixed question of fact and law which must be determined by the jury. In a subsequent appeal from

the trial court’s judgment finding Mr. Gizoni not to be a “seaman,” the Ninth Circuit stressed that
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4 crewmember could be assigned to more than one vessel in the same ownership or control in order
to come within covetage of the Jones Act. Gizoni v. Southwest Marine, Inc., 56 F.3d 1358 (9th Cir.
1995). _
The courts generally have held that the voluntary acceptance of worker's compensation
payments pursuant to the Longshore Act withouta deterntination of the injured worker’s status does
not constitute a waiver of the subsequent claim of seaman’s status. Southwest Marine, Inc. v. Gizoni,
502 U.S. 81, 91, 112 S. Ct. 486, 116 L. Ed. 2d. 405 (1991). The same result probably will be
reached in the context of voluntary compensation payments being received by the injured maritime
worker pursuant to the terrﬁs of a state worker’s compensation statute. Reyesv. Delta Dallas Alpha

Corp., 199 F.3d 626 (2d Cir. 1999).
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OFFSHORE COMPANY and The Fidelity
- & Casualty Company of New York.
» Ko, Y7445,
) Ungted States Court of Appeals

] .. Fifth Circuit.

April 30, 1959,

Before RIVES, CAMERON and WIS.
DOM, Circuit Judges.

WISDOMN, Cireuit Judge.

The Jones Act gives a “seaman” (nat
defined) the right.to sue in an action at
law for damages arising from the neg-

{. The Jones Act §s part of the Merchant
Marine Act of Jume.5, 1920, 41 Stat,
1007, 46 U.8.C.A. § 6S3. .

2. See the dissenting opinfon of Mr. Juas-
tice arlan in Grimes . Raymond Con-
crete Pile Co, 850 U.8, 259, 255, 78 8.
Ct. 087, 689, 2 L.EA.2) 737: “If the

-t
Vo vt it v

e nstIned oerally,; Batvet

ligence of the owner or personmel of a

“vessel” aboard which the seaman js em-

ployed.t The reach of the Jones Act ia

a peril of the sea that could hardly have

been dreamt of by the landlubbers in the

ofl business. The Act has always heen
L resentaeeis

have expanded the coverage of the Jones
Act to include almost any workman sus-
tainibg almost ‘any injury while em-
pioyeﬁ on almost any structure that once
floated or is capable of floating on navi-
gable waters* Our decision on this ap-
peal turns on an examination of these
cases and ‘the applicability of their ra-

“tionale to the facts before us,

L
Johnie Robison was an oil field worker.

- The complaint alleges that in August,

1956, Ofishore Company hired him as a
member of the crew of the vessel “Off-
shore No. 55”. Offshore Company says
that ke was hired as a roustabout at
$1,96 an hour. A roustabout is general
handyman in the ofl fields, subject to any
kind of dity involving manual labor.
At the time of the accident resulting in
this litigation Rabison was working as
a-roughneck. A Toughneck js a driller's
helper, a laborer in a drilling crew who
does the hard general work in the rig-
ging and drilling of a well, Robison had
never worked as a seaman on board a
vessel, as the terms “seaman” and “ves-
sel are ordinarily understood. He had
never carried seaman's papers, and none
of the oil crew carried seaman’s papers
as a condition of employment. .

Offshore Company is in the business of
drilling and exploring for oil and gas,
eéspecially in the Gulf of Mexjeo. It
owns and operates a drilling rig identi-
fied as “Offshore No. 56”. This is a rig
mounted on what Offshore calls 2 mobile
drilling platform and what Robison calls

‘standing’ requirements of the Jones Aet
are still to be regarded as having any
renl content, I cun find no room for de-
bare that [Grimes, g pile driver employed
to work on a Tesas Towet] is not a sea-
man, valess a ‘seaman’ is to mean noth-
ing more thag a Person injured while
working at sea”

Koty
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/ "« - abarge At the time of the accident it ing floor'in a slanted position, and wag
Y . was.yesting firmly onf the bottoni of the pulledup to the drilling floor With fhe
i'& : .+ Gulf of Mexico, about three miles from use of an air hoist line through :v'(iOth
' : +.  .ihé Texas coast. It is 200 feet long, 104 in the side of the .derrick.. Robison’s
© . feet wide, and 15 feét deep. It was job was: to crease the. threaded ends of
. puilt by the American ‘Bridge Shipyards. thie drill casing and to hook the air hoist.

o . s Offishore No. 55 has a raked bow and car- Jine onto the:sections.to be hoisted into.
STt L e ~avigation gt bitts;anchors; the-dérvickion the,deilling flonr... Dsual..
., bilge pups, and cranes, It has only a ly chain stoppers are placed. across the’
", {op deck and i lower hull, Thehull could catwiall:to step the pipe ffom eliding, -
" not be used for cargo; tlie barge is back down to the main deck. Usually,
strictly a drilling platform. It has no too, an oil line from the top of the der-
. engines, and is moved by tugs from one riek is.secured to the ‘casing after the
+*' well loeation in the-Gulf to another, It air hoist line pulls it through the V-dooif
i1 1"hag Hiving quarters fov the erew and a at which time the air hoist line is re:

' galley ina two story house on top of the leased and the oil line carties the easing
A Six 'life rafts are carried, each up into the derrick itself. ’
""" capible of holding. ten men. . Regular - 4¢ the time pf the agoident there was

' dbindon-ship drills were held aboard Off- e .
"shore No. 55." Its lifesaving gear was ;;:mc:ﬁi:;e;to izp;aat::r t:ge:aiz:i::e. g::
, apprdved by the Coast/ Guard. of'the sections of ¢asing was holsted in-
..t . Retractable legs are the distinctive 10 the V-doors. A casing crew.man took
.. . feature of Offshore No. 55 These are off the air hoist line leaving the casing
. v 2, eight legs or towers, caisgons, twelve feet undecured, Forty feet of pipe, weighing
, .me & in diameter, yunuing through' the hull, 1620 pounds, slid, skidded; -and catapulf-
\ © . .& , two located on each of the four corners ed down through the V-doors to the cat-
Ly o of the barge. "When the'drilling barge walk toward’ Robisori.-- In atfempting fo
T «5’% ..., js in position the legs are dropped down eseape, Robison caught his foot hetween
E .., to the ocean floox, then hydraulic jacks a section of drill pipe and a beam. The

. * Nft the.barge above the waler level so casing struck the pipe, severely fractur-

1. . - that the mai::mgeck off {hé’ barge may ing Robison's leg. '

it . sexve as a drilling platform. ‘When the  pepison sued the Offshore Company
s - -drilling berge is.in a fleatitg position, .54 jis jiability insuver, Fidelity and
.+ the spuds are xecessed so that the barge  (agpalty Compiny of New York on the

- will have 2 flat bottom. theory that Robison wids a seaman and
v "+ . 'The men employed on Offshore No. 56 5 member of the éiew of the vessel “Off-
 wotk.ten days an and five days off. The ghore No, 55”; as such, respondent owed
'+ - cyew remains aboard the vessel when it him the duty to providé a safe and ses-
« t - .jis moved to well locations. While the .worthy vesse), under the Jones. Act.and

pr

. vessel is moving, roustabouts and rough-

- necks prepare the machinery for a new
location, secure the pipe and other ma-
terisl on deck, chip rust, paint, wash
down decks, cateh lines from vessels com-
ing alongside, operate bilge pumps, Joad
-and unload supplies.

"' QOn the night of the accident, Robison

was working on the main deck of the

. barge. Other workmen were running
. easing on the drilling fldor, fwelve feet

_ahove the main-deck. When casing was
‘peeded, it was rolled onto a catwalk, ex-
tending from the main deck to the drill-

the general maritime law. Robison al-
leged that the accident was caused by
unsafe working conditions, unsafe light-
fng, defective equipment, the absence of
a proper chain stopper, and the negligent
management of the equipment. In addi-
tion to damages for his injury, ke
claimed maintenance and cure at eight
dollars a day for the period of his dis-

ability. Respondents denied that Robi- .

son was a seaman and that Offshore No.
55 was a vessel; he was a member of 2
drilling crew who did nothing to assist
in the navigation, maintenance or ap-
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OFFSHORE COMPANY v, ROBISON
Cite ng 206 ¥.2d 760

eration of Offshore No. 55;  there 1s‘no‘
such thing 44 & “ciew’ of the vestel” in.:
cannection'with Oﬂ’shore “Na '56, as that ,
phrase i ordinarily known anid.xelated:_

~ to-a vessel'in navigaﬁon The respond-,

ents alleggd that Robiison was guilty. of;
oontribﬂtoty negligence. Réspondents-

pleadéd that. they had ‘paid Robison $54'a *
wee'k durxng hik digability. and that all
expenses for mediul ‘care-had been ‘paid; ,

'.l'he case was heard before ‘a jury-as’

_ an,action under, fhe J‘ones Act'and thie”

general mantime latv. At the éonclus:on
of ‘the evidence, respondents moved o
2 dweeted verdlct The motion was de~
nied. The case was submlite& to- the
jury on special intervogatories. ‘Judg~
ment was enteréd foi the plaintiff. for
$2250, chnsisting of the ‘$3000 damages
found by the jary less 259 for the com-r
plamant’a cofitvibutory negligence. The.
motion- fo¥ judgment for maintenance
wasd allowed to the extent of'116 days at
$8 a day (§919) subject to a previgus
payment ¢f $878.10. The Conxt denied
defendants*#iotioti fof a judgment NOV.
‘Defendatifk appealed from the final judg
nient of ‘thé ldwer-court. The plaintiff
appealed from:the order denying a mo+
tion for @ new trial on qivantum only,

f
N t

1L

" [1] -There axe two agpects to the
questxop at issue: (1) What is required
in law to constitute a maritime worker
a seaman and a member of a crew? '(2)

~In the cxrcumstanse& of thig case, i§ the

question. one foy the court or for- the
Jury?

[2] The Jones Act was adopted m
1920. It applies in terms to “any sea-
man who shall suffer persenal.injury in
the course.of his employment”. It has

6. In the instant case implicit in the re-’
spondent’s argumcnt i thé mime distine- .
tion 516, Justice Warlan makes in i dig-
senting opindon in Sewko v. Lacrosse
Drodging Corporation, 1957, 352 US.
890, #7, T7 ROt 415, 419, 1 LEd23
404: “I do not, of course, contend-that
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always-been interpreted broadly. Thus,
. in 1926, Mr. Justice Holmes, for the
. Supreme Court held that a stevedore
was a seaman nnder the Jones Act.
“Words are, ﬂexlble", the work of a steve-
g maritime service formerly
rendered by the shlps erew”, and Con-
gress wanted to prqteet meh engaged in
the same. marxt;;ne dutiés’ whether em-
.ployed by a stqyedme or a Ship. Inter-

. »national Stevedoring 'Cb.’ v. Haverty,
o 1926, 272 US be, 47 SGL 19, '71 LE4.

157

‘In 1927, partly as a result pf Haverty,
Congress adopted the Longshoremen's

/ and Harbor Workers' Compensation Act,

© 44 Stat. 1424, 33 US. C.A. § 901 et seq.,
i* covering all . maritime workers except
! masters or “members of a er ey of 4 ves-

* .sel", ‘The Supreme Court has held that
the effect: of this act is to restrict the

. benefits of the Jones Act to “members of
.acrew of a vesgel”, Sivanson v. Marra

" Bros., JInc., 328 Us 1, 66 S.Ct. 869, 90
L.Ed, 1045. In discussmg ‘the effect of
the Longshoreren’s dnd’ Harbor Work-
., ers’ Act, the First Clrcmt gtated: “The
p ;mfocess of liberal Consrtwction of the.

., Janes Act’ cannot now “be ignored 'bes

cause Gongress bas'séen fit to pass the
Longshoremen's Act. " As"a result of the
cases, we feel constrained to hold that
one who does any sort of work aboard a

. ', s!up in navigation i5 a ‘sédman’ within

the meamng ‘of the Jones Agt.” Carum-
b v, Cape Cod 8. 8. Co., 1 Cir,, 1941, 123
_ng 991, 995 Tn that case the court
pomted out thaf -even a cook: or an en-
gineer s 'aiding in navigafion”.6 What-
_ever may havé been the original inten-
tign of Congress, courts have given an
' extremely libeial interpretation to the
terms “seaman” and “member of a crew
of any vessel” without provoking any

men sach as ship's cooks ‘cannot bé mem-

“"bers of a crew merely beeauss their

actonl jobs have nathing,to do with mak-
jug the vessel move. The vital distinc-
tion is that such men do contribute to the
functioning of the vessdl a8 @ vessél—as
a meaug of trankport on water. Not =0
Senko, whose duties bad absolutely noth-

. Ing to do with the dredge in its aspects

4s 2 vessel"”

¢

ey
‘ﬂ!l}l:dt
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. eongressional amendments restnct.ing
the coverage of thé-aet. . ... ¢ "
Gianfala v. Texas 'Coxiiﬁany. 1955, 850
U.S. 8719, 76 5.Ct."141, ‘100 -L.Bd. 775,
réversiiig ‘Texds Comiany v. _ Gianfala, 5
Cir., 1956, 222 P2d 382, is the key dase’
in—~the" eonversiuﬁr—of-vﬁshore oil-feld-
_workers into 'seamen. - ‘Gidnfald ‘ghd’
other mémbersof a- drilling éfevw slept at -
a Texas Compay of) field canmp ‘and:did’
regular ofl fiéld work aboard & submer-
s’blé drilling ba¥ge.” Thé'barge’ was rests
ing’ on the boltcin of a Bay at:the time
of tlie ag:éldeut "The drilling éréw was®
hindling casing pigie in-the completion of -
operatiois of a‘ “well:drilled to a -depth.of:
11,000 feet. * A lift blew ounf-d piston rod"
that' sfriclk and killedGianfala;: The-
" defendant’ coritended ‘that the drilling .
bargé was it 'd vessel in navigation and’
thit the decellent vrds an oil field emq!
ployee \hose' diities were not privharily’
. in aid of mmgatmm The trial* court
held: that' the decedent’s stdtus” was -+
" question for'the Jury.- ! This ‘Court re:
versed the distéict court In'a unanimous"
opinion, hollding thél the facts were un-
disputed ‘and that the -applicdbility of
the' Jones Act ib 4 questwn of law to be
determined by the-éourt.; As.s matter:
of law, the decedent was not aboard ship,
primarily to aid in:navigation ;- “on the
contrary he ‘was aboard ship- nof as a
member of the ship’s erew; but as a mem-
ber of the -drilling: «crew” doing work.
done only by wil fleld workers. The 8-
preme Couzt; in'a short. per euriam. oping-
fon;:‘granted a writ -of certiorari, re-.

‘yersed , this Courty-and remanded. the .

case to the. district court with directions
to remsfate its. judgment,
The Supreme Court, “without dlscuss-
ing the law, cited four’ casesin Gianfala:
South Chicago Coal & Dock Gy v. Bas-

sett 1940 809 U.B. 251, 60 S.Ct, 544,
84 LEd 132; Summerlm v. Massman .
Construetion -Ca, 4, Cir., 1952, 199 F.2d ..
716; Wilkes, '\VleSBissiPpl ngr Sand .-
& Gravel Co., 6 Cir., 1958, 202 F,Zd 383.,
and Gahagan Construetion. Corp. v. Ar- .

These eases must he examined, in’ order,,
to understand -the xeasoning behind the , ,-',-
per curiam opinion.
In South Chicago.Coal & Docle Go. \
Bassett the decedent was emplnyed..
aboard .a lighten to!facilitate the flow .-
of coal from the lighter to. vessels heing ;-
fueled. He did npt work while the light- .,
er wad enroute from.the dock to the yes- .,

" gel arid he had no duties to perform wlule -

the lighter was in motion. * The Court .
held'that there was sufficient evxdence to .
support 'a finding of the commissioner. .’
that : the - Fiongshoremen’s Act was the'r
proper rémedy and that the decedent wasg>;
not:'a membey of the crew under the .
Jones' Aet. Mr, Justice Hughes held -

that “the word ‘érew’ does mot have an.

absolutely unvatying!Jégal sighificance .

[$09 U.8. 251, 60 S.Ct.'648.] The deter- .«

mination, thereforé, whethier a person jat '
a “member of the crew”; a ward'that has...

" a ‘“wide range of variation”, is a ques-.!

tion of fact to he left fo- the triex-of ‘thé- .
facts. The Supreme Cduxt ‘observed;:
howéver, that as ‘uised in the' statute;:
“crew” seemed to mean. “eniplojees on'
the vessel who ‘ave ‘maturally and pri-":
marily on board to aid in her naviga-
tion”.

In Summerlin v. Massman Consfrue- -
tion Co. the plaintiff was emplbyed as a
fireman -on a floating derrick -anchored
in the York River. The derrick had no
motive power of its own, no sleeping

quarters, ‘and was used in conmection

with pouring concrete into'certain forms
incident to building a bridge a¢ross the
river, On an agreed statement of facts,
the Fourth Circunit held that Summerlin
was a Jones Act seaman and the derrick
was a vessel engaged in navigation.?

7. The Court considerced the case similar to
Jettrey v. Ilemderson Bros., 4 Cir., 103
P2 589. There certain employees on a
coal dleaning barge were held to be seca-
men. The barge had uo wotive power
and was furnished with machinery and
cquipment for cleming :md sereeniug
conl.



OFFSHORE COMPANY v. BOBISON
Clte a5 206 F.2d 760 .

I Wilkes v. Mississippl River Sand . “i4  InGahagan Construction Corporation P
& Grivel Co. cerfain Iaborers were .em- s V. Armao the claimant. was a. deckhang
plofad:._in' dredging _operations.: * Their: »* on a dredge: .The dredge pumped silt -
duty Was to Tevel Off gravel puttiped up’ and sand from.the bottom of the Boston ¢ ( 5
fromi ‘the river bottom and dumiped on’ . +harbor and by means .of a pipeline ex- . -
the ‘barges: where thiey ‘Were working.: . tending from the dredge to.the shore de-

This ‘was ‘their only’ duty, 'a duty some-+ . posited it as fill on embankments for.an_

what less, oné Would thinlk; than the du- - airport.. The-distriet court-refused to
usethe-phrase “member .of a crew” .

ties of thosé “natirdlly and primrily o6 .- f a cre
charging the jury. , The trial judge. stat-.

board in aid of navigation”.: The'dis- '
triet conrt found that the.claimanits were; ed, however, that in order to be a “sea-.
man" “there must bé a eonnaction witha

simply cimrion Jaborers employed to re- . :

move gravel. The Sixth Circuit reversed. - vessel, and- that the pevson ‘must, play.

the-lower court [202. F.2d 887), holding, . Some part in eqnnection with, the Iaboy.,

on the authority of Bassett, that wheths,. - about the operation and welfare of -the,
vessél. while. in navigable waters.” Jn

er a tlaimant is a membex of a. erew.is’-..
“primarily". a - question of. fact", since .- holding that;such instructions were prop-

“the wdrd ‘crew’ does not have an gh- .

solutely unvarying.. legal -significance™, , :
Thé Court sét up: thiee requirements:.

er the First Cifeuit declared: “Although.
perhaps it would have been preferable’
for the trial judge tonse the termr ‘mem-

bei' of the ctew’ and then.define jt, there
is no magic in that phrase that absolutely
requires. its use in a charge. [These]
words. are'not such .as.to have any pe-
. culiar.ox particular significance to-a ju-
ry.” [165 F.2d 306,] “Crew ineludes all
those whp contribute to the lapors, ahoiit
the operation and welfaye of the ship",

“(1) that the vessel be in navigation; ...
(2)-that there be a more.or less perma-

nent connection with the vessel: .and 3); ..
that the worker he aboard. primarily teo: .-
ajd in mavigation. The Court paused. ..-
only: over' the third . requirement. This

it construed as.noticonfined.to those who' -«
“hand; reef and steer” but applicable “to ,

all whose' duties contribute to- the opera.
tion and welfare o the vessel”. The de.-
cedents met the Yequired standard, ‘Thé.

Court was influenced-by the fact that the .. -

decedents had a permanent connection, -
with the barge and shayed the same haz-
ards as those shaved by all aboard$ .

1

8. “In ou¥ julgment, am employer who hites

men to worli on the water on vessels en-
gaged fn naviggtion and permits them to
kaye such a permanert convectfon with
the vessgl as to expose them fo the sime
hazards of matine serviée'as those shared.. .
by all aboard should .not be pecmitted, by.. .
merely restricting their duties or by
adopting yarticular momenciature ps der
seriptivé of their tasks, t6 Hmit his lin-

bility to such employees, in thé eveng of ,<vov -

disability or ‘deatli. aléged -to, have been,
caused by thq'ncgligcnee‘of the employer, .
to the extent prescribed by the Long-
shoremen's Aet.” Wilkes v. Missisaippi -
River Sund & Gravel Co, 6 Cir., 1953,
202 F.2J 353, 3sS.

but “each case presenty a different. git.:
uation!’ and “no single. factyp iy eanfyel-,
ling’?', ‘s, e \ : I
[3] " There are common denominators:
inl Giasifala, Basdett; Sumierlin, Wilkes,

-and Gahagsn' dedisions. - (1) /The’ claim..

ants' are 'ndt ordinarily thought of as.
“seanién” abaard “primdrily i aid of
navigation”, althoigh they may setve the

+ vessel 'iri the'sense that the. volk they

perform fits in with the fufiction the ves-
sel serves, Gianfald was 4 member of a

drilling crew on a'submersible barge;.

Stummerlin' 2 fireman on - a ‘derrick,
Wilkes a comnion laborer on a dredge,

Gahagah a deckhand én a dredge, Thay .

had absolutely nothing to do with navi-
gation, as such, nothing to do with the

operations or welfare of 2 vessel in the .

sense that a vessel is 2 means of trans-
port by water, and were not meinberg
of a ship’s company in the sense that
ship’s cook or carpenter are necessary or

5y
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crew of a ﬂoaﬁmg lmspil;a

appropriate meinbers of 2 ship’s comple:”
ment. EBnt in the l:ght of the function or -~

mission of the special structlir’e o' which
they were attached; they served in

capacity that eontrihuud to the aecom-' .

decision is the only one of

in which there wag judicial sanction’ of

the requ:remént {hat the Jones' Akt 'sea- 'j

man must be aboard “prxmarily in ‘aid of*

navigation”, and in that case the ques -

tion at jssue wds the sufficiency of 'the”
evidence to justify a holding under the
Longshoremen’s Act. (2) The “yessels"

were not conventional vessels but special
purpose structures that in one case was
on the l;ottom ‘of the sea. In other words.

¢ 1t

undex. the Jories Act a vesse,l fnay" méan'

something more than a méatis of trans”

port on water.

‘l‘he 'Basset% E
' four eited”

£}

W

' Senko v, La 'Grosse Dredging Corp, =
. 1967, 352 U.S. 370, 17.8.Ct, 415, i L.Ed.,
24 404, rehearing denied 863 U, . 981, 77 .

S.Ct. 716, 1 LEA4.2d 724 resolved some

of the doubfs the per curiam’ opinion in.

Gxanfala raised. Senko was a handyman

on a dredge. The dredge was anql\ored

to shore and was uged as a atation

earth-removing machine, He. had a?-
plied fo his union (Common Laho;rer’s

Union) for a job.

The foremau of a

construction gang. assigned him to.a Job
as “deckhand” or “laboyer” on the .’
dredge. Senko worked an eight hour
ghift, ran errands on shore, was paid by
the hour, lived at home, drove back and ",

forth ‘each day, .and‘ brought his own’ '
He had no duties conc

meals to work,

nected with inoving' the -dredge. Senko
was injured ashoxe whilé placing a signal
lantern from the dredge in a shack on
jand. He filed suit under the Jones- Act’

_in an INinois state court. The jury re-
turned a verdict in his favor, but it was -

set aside on appeal for lack of evidence

to support a finding that he was a mem- -

ber of the crew. The Supreme Court re-

versed the holding and reiterated its po-~: -
sition that such cases present a quest:on .

of fact for the jury to decide. The ina-’
jority opinion clarifies the Bassett hold-

ing:10

“As we have said befiie, this
Couxt does not normally sit to re-
examine & ﬁndmg of the type that

was madg below. ‘We believe, how- '
ever, thai'. o declsion in South Chi- .
& Dock Co. V. Bagsétt, fu-

bas not, beer Tully, understood .
Our holding there that thé detetmx—_ t
nation of whethex an injured person -
was a ‘member of @ ¢rew' i to be -
left to the finder of fact meant that
juries have the same discretion they .*"

have in ﬂndfng ‘negligence or any’
other fact. The essence of this. dis-
cretion is that a jury’s decision is
final if it has a reasonable e basis,
whether ot not the appella
agrees with 'the jury s estnmate,
Because, there was testimony, in-

troduced by -petitioner tending to"
show that he, was employed almqst .

' . L talt e
R

10. Mr. Justice. Havlan; owever, ~pointess ¢
“[Bassett]-does. not suggest that ; a'.-t ad

ont:
jury's yerdict on thig izene iy .to be ac-
cordeq soma special sa;;cnty Phat gase
simply Ileia that a Digtrict’ Court could

not ghamt ‘2" ‘tefdl de movo of ai iséhé’**”
within the:prinacy jorisdiction of the Ad- ++

court

L

i

':(‘f

i %

[SA ]
f

winisteatoy, under the Lpngs!lonemqn’g -'.,

Act. * * * IThis Court did in. fagt .:
oxamine the Admmistmtor's determina-

" tion that the nlamﬁlf there was ‘mot a4 '
member of. 47 drew, and sustained it ohlyi : ”

after concluding. that it ‘was. supported by ", B

the evidewce, . Furthor, the Cpwrt's citas

tion of Basseft in Cantey v, McLdin Line,

Ine., 312 U.8 667, 61 5.0t 29, 85 L.B4.
1111, supra, w
ly that the Court rogarded the resnlt,
in Bassett as reflocting its own independ:

‘ent determination as to the status of the -

petitiohier there, rather thau as a deci-
sion passing merely on the scope of ju-
dictal review to be aécorded to the datex-

mination of the Administrator. - And;’

if that be so, Bassett should suvely

eontrol the result here, sinee if the Bas-

sett petitioner was, as a matter of law

not o ‘member of a crc\v, a fortiori, Sen~

Lo was not” Senkd v. Lo Orosse Dredg-'

Wwoild seem v context to m-

fng Corporation, 1957, 352 U.S. 370, 77

S.Ct, 415, 420, 1 LEd.20. 404,

B-0CY



OFFSHORE COMPANY v, ROBISON

Cite a5 268 F.24 760

solely on the dredge, that his duty
was primarily fo maintain, the

dredge during its ,anciloras'e and for '

its future irips, and ke would'

have a significant navigational func- - -

tion when the ‘dredge was jit' in

transit, we hold there was sufficient "
evidence in ihe record 'ty suppért

the finding 'that. petitioner ‘was a~ "

member of the dredge's érew, . of, ©
Gianfala v, Texas Co., 350 U.S, 879,

76 S.Ct, 141, 100 LEQ. 775, révers.

ing 5 Cir, 292 F.2d 382 Adpord- -

ingly, we reverse the decision be- -

s -
‘. 15l

i

low.”

_ In finding syppart for the jury finding;
the majority"Jook inte considerhtion” "
Senko's duty “fo maintain the’ dredge’

during its anchorage and for its futiye ™"

Tt

1.

H

H

trips”. This, ‘the majority feit,” “Would ™ £

have a -significant navigational finction
when' the ‘dredge wasg_put in transit”.
Substantially all of the petitioner's du--

ties were performed on.or for the dredge -
. and therefore'“a normal infereniceis that .-

the petitioner was' responsible for its " -
seaworthineis”. We .tike the phrase; '

“significapt wnavigational funetion” to,

meaun something -less than the. phrase:s:
“aboard naturlly and primarily in ‘aig+"-

~

of navigatiin”, e
In Grimes v. Raymond Concrete Piie

Co,, 1958, 356 1.8, 252, 78 S.CL. 687, 688,
2 L.Ed.2d 787 a contractor:was building 2 +

“Texas Teower”,'a ‘radar tatign, o+

LAY

. miles seaward of Cape Cod, permanent-’

ly affixed to the floar of the peean. The -, :

tower was constructed under a govern-:-
ment contidct subject to theé Defense -

Bases Act (42 U.S.C.A. §§.1661-1654). ;- -

This statute allows recovéry for ap ir-’

jured employee under the Longshore-

men’s and Harhor Workers® Act, -but ex-
* - Pressly excepts members of a crew of a -
vessel; their remedy is under the Jones: -

Act.  Grimes was employed as a pile
driver. For several weeks he agsisted.,
in the completion of the tower in the .
Bethiehem East Boston Yards. When
the tower was towed to sea, he and twen-
ty-five other workmen lived on it and
kept it in condition. After the tower
was anchored at jts permanent site,

Grimes performed only pjle-driving. He ,

was drowned. when lie fell out of a life

ring used to carry him from a tug to
the tower. The.Su . :
ing the First Circuit, 245 F.24 487, held

that the “petitioner’s evidence presented

an evidentiary basis for a jury’s finding"” . *
whether or not the petitigner was a mem- ~

ber of the erew of any vessel”, citing
Senko, Gianfala, and Bassett, Mr. Jus-
tice Harlan, dissenting, could “find ne '

?:feme Court, revers-

1

+

room for debate that this individaal is =

not a seaman, unless 2 ‘seiman’ is to
mean nothing more than a person injurad’
while working at sea”.

Shortly after deciding that a worker .
driving piles might be a seaman, the Su-
preme Court decided that an employee
doing , 9dd jobs around hi§ employer's
wharf might, also be a seaman. RButler
v. Whiteman, 1958, 356 U.s, 271, 78
S.Ct. 784, 785, 2 L.Ed.2d 754, Butler was
last seen alive running across a barge
to a tug, both owned by Butler's employ-
er. The plaintiff’s theory of the case wag

that the réspondent was liable under the

Jones Act because of his negligent fail- .
ure to providé a gangplark for crossing '
between: the two vessels. [For somg'
months, 'Before the accident the tug-had
been withdrawn from navigation as i
operablé znd for a yeat theé tug had nei-
ther captain' nor ecrew. M. Justice

Harlan, with whom Mt. Justice Whitaker

joined, dissented: “[It] taxes fmagind-
tion to the breaking point to consider

[Butler] * * # 4 geaman™ .

(41 Appellants in the instant casg—
correctly, we think —take the position ..
that the traditional function'of court and
jury still obtains, in.spite of the Gian-
fala to Grimes—Butler series of cases,

{

and that a court, trial or appellate, may, .

in the proper case hold that there is no
reasonable evidentiary basis to support a
jury finding that an injured person is a
seaman and member of a crew of a vessel
under the Jones'Act. They contend that
this is such a case and rely on Texas
Company v. Savoie, 5 Cir,, 1957, 240 F.2d
674, 675, rehearing denied 5 Cir,, 242
'F.2d 667, 668, certiorari denied 855 U.S.
840,78 5.Ct. 49,2 L.Ed.2d 51.

()
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- the “Mary Virginia”.

.explosion.

On rehearing this Court, found a “factu

. %,

..In the Savoie case the.decedent, Guiz ..
dry, was killed while working on afxed . . .. .

platform.in a navigable lake: Guidxy, a

roustabo!
form to well-platform aboard a lugger,.
He was on one of

that he was about the. overall function

for which-that vessel was being operated:. .
in navigation when he met his death.
The juxy found that he was ‘2, member .,
of the crew of the “Mary Virginia", .

This- Court set aside the verdict of the

jury. ‘ .
“We agree with appellant that the
Supreme Couxt in Texas Co. v. Gian-
fala, supra, did not intend fo do,

away with, the established federal o

procedure, *. * .* From the up-~
disputed -facts In this case, the de-
cedent was employed as a roustabout’

by appellant. He was , employed t6

.work on the platforms, not on the L
" vessel. There is not substantial évi- .

- dence to support the jury’s finding
that he was a member of the crgw.

. He wat an gilfield worker strictly, .
and not a boat crewman. . His duties "
did nof pertain to mavigation, mot,
even to the casual task of throwing
a rope or making the boat'fast, a
service that readily could be. per-
formed by a harbor worker., Hehad |

no_such duties to perform. .He was .

merely. a passenger of the Mary -

Virginia, and he.was not on the hoat . -

when he met his death.,” .

distinction between [Seuko .and Savaie,
in] that in the [Savoie case] there was

o evidence reasomably tending to show

that the decedent was a member of the
crew”; he was “merely a passenger” and’
had no duties to perform in connection.
with its operation.

[51 Reading Savoie as a gloss on the
cases cited, particularly Senko, this
Court's position may be stated, affirma-
tively: there is an evidentiary basis for,
a Jones Act case to go to the jury: (1)
if there is evidence that the injured

» well-plat:... ..

t

e

Jt-was contended-that e wgs—- - - -
a member-of the cxew of the lugger and

workman was assigned peymanently to

 a vessel (inclading special-piEpose strue-
tures not usually -eniployed as a means

of transport by water but designed to

. float ‘o water) ‘or performed a substan-
tial part of his work on the vessel;- and

R 120 S— )]

o
L

ploved or the duties which he performed

ca in which he was em-

contributed {6 the function of the vessel

"or to the agcomplishment of its mission,

or to the operation er welfare of the

“vegsel in terms of its maintenance dur-

ing its moveinent or during anchorage

4

" for ity future trips’”

The Savoie case i3 not this case.

., 'There was no showing that Savoie per-

. formed any duties.on the lugger; he was

a passenger on a water-taxi. His duties
related entirely to, work on permanently

..+ fixed well: plaiforms, Robison was at-
-taghed, permanently, to. Offshore Np. 65,

Offshore No. 56 is met a man-made is-.

Jand: Like the submergible barge in

Gianfala, Offshore No. 55 was a special

purpose -vessel, a floating drilling- plat-

- form, Robison's duties aboard tha, ves-

se} contributed to her mission, .£o the op-

' .erating function she was.designed to

perform as & sea-going drilling platform.

#:Some of Robison's duties had a “signi-
. ficant mavigational function”, like Sen-

ko's in that they related to the seaworthi-

- ness, maintenance (welfare) of Offshore
- No. 55. - Some of his duties—to which a
."jury might have attached importance—
. though minor are traditionally the duties

of seamen in that .they related o the
movement of the vessel ags a means of
transpori on water.

[6] Attempts to fix unvarying mean-

. ings have a firm legal significarice to such

terms as “‘seaman”, “vessel”, “member
of a crew” must come to gxief on the
facts. These terms have such a wide
range of meaning, under the Jones Act
as interpreted in the ¢ourls, that, except

saseiny
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‘in rare cases, only ar jur,y, .or tner of
- facts ean deteymine their applicatmn in
the. circumstancey.of. a particular case.
- Eiven where the facts are ,la,rggly undis-
puted, the question at issue is not solely
a question of law when, beqanse of ‘con-
- Alieting- inferences that may . lead to dif-
- ferent conclusions.., among, regsonable
~ men, .2 trial- judge canngt atqte an un-
varying yule of law;that fits the facts.

- The Jones Aqt cases fnvplvmg coverage
are.similar in this wespect to many neg-
ligence and coptyibutory negligénce
Q&SES

[7] Under the Jones Act, judicial ap-
pransal of the proofs-to detérmine wheth-
‘era jmy question is presente«'i is nar-
rowly limited fo ' the 'single- mqmr:y
whether, with reasa), the conclusion may
be drawn that the claimant: was-a sea-
man, a member of a crew of & Vessel,
Ini the recent chse-of Rogers v, Misdouri
Pacific R.'Co., 1957, 352 U.S. 500, 507,
77 8.Ct. 448, 448 1 L.Ed2d 498, in an
analogous situation, the Supreme Court
stated that under the FELA. “the test of
* 4 juiry case is simply whether the proofs
justify with reason the conclusion- that
"employer neghgence played any palt,
4 “emm the -slightest, in producing the in-

Jur.v or 'déath for which damages are
sough *.. Eveén if the test were substan-
" $ial suppm ‘ting evidence, on the record as
* it’comes to us, wé-would have to hold that
"there was a suffidient evidentiary basis
" for the trial court to submit the case to

the jury.
1L

. [8-10] Appellants complain of cer-

tain instractions of the tridl couxt, es-

pecially on the ground that the instrue-

txom; mmnmzed the test that in order to

recover the workex be “abdard primarily

£o aid in navigation”. Our review of the
" cases shows this test has been watered

down until tb@ words have lost their nat. -
On the:Senko facts, “sig... . .

ural meariing.”
nificant navigational funetion” is not an
equivalent test. ~[352 U.8. 870, 77 8.0t

418.] With ‘dué deference to the Sy~ -

preme Couxrt, w¢' attach Jess importance

to either of these cdichphrases than we..
do to thé cdses piled.on cases in which -
recovery is ‘allowed .when by no stretch. .-

of the imagitiation can it be said that the

claimant‘hiid anything %o do with naviga. -
tion and is & -mefiber of the ship's com. - .
pany only 'iri-the sense that-his duties = °
have a conheciion with the mission, op

the function of the floatable structure
where he was injured.

There is no reason for lamentations. -

Expanslon of the ‘terms’ “geaman” and

“vesgel” are cousxstent with theé liberal
construction of the .Act. that has charae-
terized it from éhe b&xnnxng and is con~
sistent wuth lts purposes Within broad

limits of what is rehsonable, ‘Congress .

has seen fit to allow 'juries to decide who

are seamen under the Jones Act. There

is nothing in ‘the “aét to ‘jridicate that
Congress mtended the'law to apply only
to eonventiona) members of a ship’s com-
bany.
restriction has " el a'ble& thd' law to de-
velop naturally a ng with the devélop-
ment of uncohventxona! Vessels, such as
the strange-looking specxaliaéd ‘water-
craft deslgned for oil gperatiohs offshore
and in the shalflow coastal waters of the

Gulf of Mexmo, Many of the Jones Act -
seamen on these vessels sha¥e'the same

marine risks fo which all aboard are sub-
jeet. And in many Instanees Jones Act

seamen aré axposed to more hazards than-

are blue-water saflors. They run the
risk of top-heavy drilling barges eollaps-

The absence of any’ legislativé o

ing. They run all the risks incident to' ©

oil drilling.

x -

cg!‘-bl‘f" .
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We find the trial judge's insirnetions  disintegrated while he- was making re-
fair, acenrate, thorough, in step with the pairs fo.machinery of a ship in dry-dock.
law. . ... ....0nihe facts of thig case, there was

" Euflicient evidénce For the case to 20 to

eyt ey TR TR

e e the juiy for Tlie determiniation of Wheth
[i1] e admiraity doctvine of ab- er Robjson was a seaman, 4 mewber of
" golute liability for unseaworthiness is the crew-of:a vessel, for purposes of.the
based on protection of seamen who sign Jones Act and for purposes of recovering
articles for a voyage and are then under . under the warranty of seaworthiness.
the absolute control of a master with - * °F oo '
power to order seamen o do the ship's,» . - > . .. A
. work in any weather, under any.condi-  'We have considered all of the other
tions, using such equipment as may be points relied on by the parties to this
furnished by the shipowner. Appellants appeal. We ﬁt’ld it unnecessiry to dis-
argue that the warranty of seaworthi- cuss these points.
ness has no application here.: The judgment is
Seas Shipphig Cox v. Sierackd, 1946, - * - Affitmed.
328 U.S. 85, 66 8.Ct. 872, 90 L.Bd, 1099 - 7 =~ .0~
applied the doctrine of recovery for mm- ¢ .. « . .. S
seaworthiness to a longshoreman;, Pope... "~ - . S T
& Talbot, Inc. v. Hawn, 1958, 346 US, = = . .. ORI
406, 74 B.Ct. 202, 98 L.Ed. 143, to a work- a0 e
man for an independent contractor who . o e
was adjusting “feeders” used to load a * - " e
véssel with grain;' Alaska Steaimship Co- R o . .
v. Petterson, 1954, 347 U.S. 396, 74 S.Ct, C 2 e e
. 601, 98 L. Ed. 798, to.a stevedore injured ‘ ' B BT
because of the breaking of a gnatch-block, - AR Creo
brought abeard ship by the steiigdore’?‘ e - . L
employer. Rogers v. Unitéd States Line, e
1954, 347 U.S, 984, 74 8.Ct. 849, 98 LEd. ™" e
1120 affirmed the broad application of the ‘*"
warranty of seaworthiness, as stated in - -
Petexson. These and other cases streich
the warranty close to its breaking peint ;
in applying it to Jind-based barbor works . o
ers whose stafus as seamen is more du- _ -
bious than Robison’s. The only contrary '
authority eited’ by. appellants is an able
opinian by Judge Barnes for the Ninth -
Cireuit, Berryhill v. Pacific Far Fast
Lines, 1967, 238 F.2d 385. In that case . .
Judge Barnes pointed out that in Sier-
acki and similar cases recovery was al-
lowed because the stevedores do a’ sea- -
mar’s work and incur a seaman’s haz- ’
ards; mot so with Berryhill, who was
injured when a grinding wheel furnished , . -
-by his employer, a shipyard corporation,

&M(Dw(z:’



MeDERMOTT INTERNATIONAL, INC, Petitioner
¥ IR
JON C. WILANDER, Respondeny

Supreme Conft of the Uniited States, February 19, 1991 : P f }'J
" No. 891474 ) o .

Before: Rehmquist, C.J., and White, Marshall, Blackmun, Stevens, O’Connor,
Scalia, Kennedy and Souter, JJ, - .

On writ of certiotari to'the United States Court of Apperl for the- .

‘Fifth Cirouit, 1990 AMC 2529, 887 F.24 88, Affirmed, L :

Justice O’CoNNoR delivered the opinion of the Court. _.

- The question in this case is whether one must aid in the navigation of
a vessel in order to qualify 4s 4 “seaman” under the Jones Act, 46 US/C. -
App. §688. ' ’ .

. _. I ‘
Jon Wilander worked for MeDermott International as a paint forer. .-
man. His duties consisted primarily of supervising the sandblasting and. -
painting of various fixtures and piping located on oi] drilling platforms -: -
in the Persian Gulf. On July 4, 1983, Wilande;r was inspecting a pipe on*
one such platform when a bolt serving as a plug in the pipe blew out N

+

under pressure, striking Wilander in the head. At the time, Wilander

was assigned to the American-flag vessel M/V Gates Fide, a “paint boat".. .

chartered to McDermott that contained equipment used in sandblasting .., - . o

and painting the platforms. . TR e e (
Wilander sued McDermott in the United States Distriet Court for the - "t

Western District of Louisiana, secking recovery under the Jones Act for”# "1

McDermott's negligence related to the accident. McDermott moved fog " * T

summary judgment, alleging that, as a matter of law, Wilander wagnot .\ ..,

a “seaman™ under the Jones Act, and therefore not entitled to recovery. ., . -

The District Court denied the motion. Tn a bifurcated trial, the juryfirst- .

determined Wilander's status as a seaman; By special interrogatory, =

the jury found that Wilander was either permanently assigned fo, or ' * -

performed a substantial amount of work aboard, the Gates Tide, and ;|

that the performance of his duties contributed to the function of the:

Gates Tide or to the accomplishment of its mission, thereby satisfying. |

the test for seaman status establisheq in Offshore Co. . Robison, 1959 -

AMC 2049, 266 F.2d 769 (5 Cir. 1959). The District'Cgurt denied ) :

McDermott’s motion for judgment based on the jury findings. -
The case then proceeded to trial on the issues of liability and damages, ‘

The jury found that McDermott’s negligence was the primary cause of

Wilander's injuries, but that Wilander had been 2593 contributorily

negligent. The jury awarded Wilander $337,500. The District Court - .

denied McDermott’s motion for judgment notwithstanding the verdict, i

— ot ———
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10, accomplishnicat of its;mission,” Rabison, supes,.1959 AMC at
2062, 266 F.2d at 779, in favor of the more stringent requirement of

ol o it izt 4 o
b, X
e

I L I BN

034.0 §)

e Endk SN G )N -1 s
’ R I ~”=‘:"‘
Grouit—reling on cass from thi om
mi%%ﬂﬂm?%a'wm Y Tt A ¢ e 6 ',.‘gne‘é
-Agl.may be gonferred oply on, whoméke “a significant coityi-

* L

bution to fhe:maintenance, apecation, or welfyie of the sraniporiaiiof
fanetion of the vessel.” 1d. 1985 AMCat 382, 742 F.2d st 1063 emphasis
addd)' .o A wo T . LR ;.'!l;:.‘-;,“ .‘”’:
+The Fifth Ciroujs hepe.congipded,that Wilandes wonld not, mees
requirements of the Jofinson test, but reafliemed.the gule in Robison and
held that, Wilander was a#‘seaman®® under the Jones Act. 1990, AMC.ag

2332, 887 F.2d.at 9091, We. granted certiorari, 496 U.§. ____, 199)

AMC 2659, (1990), to.resolve. the eonflict: betwegn, the Robison and

Johnson . tests on the issue of the transportation/navigation function

requisement,iand now affifm, ¢ . ..., 2 .- -
e e L S A TR AN

11

L . e ’
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‘

4 M . . - wye vy ¢ .
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Ca e
TR o cot e R A T . e
. .

" o 1903, 'in The Osceola, 189°U.S. 158, this’ Covrt supimarized thé
state of seaman’s feredies under: gencral maritime Hiw. Writiiig:for
thé"Court, Justice Brown'réviéwed' the Teadinig English and°Américan
authiorities anid declared the law settled on ‘several propositionss '
oo ke That the vessel and:her.qwners are liable, in case  seasman
e falls gick, or is wounded, inythe service.of the.ship, to the extent of

o L

his maintenance and.cure, and to lis wages, at least so long as the _

. voyage is comtinmed:, .. .. ..

- “2.'Thatthe vessel and her owner are, both
. ,.can law, liable to an indemnity for, injurles.received by seamen in
- .consequence of the unseaworthiness of the ghip.,.,

.+ “3.. That all the members of the crew ... are, as between them-

+ + selves, fellow servants, and hence seamen.cannot recover for injuries’

” sustained through the negligefice of another mémber of the crew
beyond the expense of their maintenance and cure.

» .
by English and Ameri- -
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“4. That the seaman is not allowed to recover an indemnity for
" the’ negligenoe of the master. or any member of ﬂw CTew. . . .” Id
at175 J. S Ny *-"| g,.

@:ﬂimed a geamm s"génei'al time nght to mmntr-ﬁange
andcnre, gw,gnc{ 0 Teco » / e upséa butacludqim—
menfromt‘hg general Hidii vemiedy, |

MOC aﬁé«!nfe iy to P tr"
égice a’t‘ﬁ for geame:.t?he Merchant Maritie ‘At of 1915, 38" Stat
164, dealt with proposition 3 of The Oscéula, thé féﬂow servant ﬂoémne
Seotiohi 20 'of the 1915 Act provided: “Yhat in any “suit to recover
damages for any injury sustained on board vessel or in its service seamien
Biavidg cofiimand shall'not be‘héldto befe]iow-setvantswith thiosé wider
their mithority.” 38 St ‘1185 Fhe charige was ineffective. Péfitionér in
Chelentis V. Luckenbach S.5.°Cd, 2470.8, n (1918). a ﬁréman on
baard the steamsh:p J. L Litickenbéchy attémpted ‘to recover from’ t'he
ship s owne't‘ fot injiitiés'esiilting from thcs ‘dlléped negligencé of a stipe-
fiot fficer, The Colirt explained thiat the 1915 Act <as “irreleVant.” 1d,
at 384, The Act successfully established that hi& superior officér'was fiot:
Chelentis’ felow servant, but Congress had overlooked The Osceola’s
fourth proposition. The superior officer was no longer a fellow servant,
but he was still a member of the crew. Under proposition four, there was
no recovery for negligence. 247 U.S. at 384.
. Congress tried a different tack in 1920. It passed the Jones Act, which
provides a cause of action in negligence for “any seaman” injured “in
#he coursg,of his employment:” 461).5:€. App- §688, The Act thereby
gemo;_m the bar:to negligence articulaged. in The Qsceola, . .
w.TheJones Act.does not:define, #seaman.” Neither does The. Osceola,

it simply, juses the term.as had other, admiralty courts,. We assume that.

the Jones Act uses “seaman” in the same way. For one thing, the Jones
At providés-what “The OSceolti’ precludw “The only purpose of the
‘Jones At was to témiové the baf creaied by Thi Oséeola, S0 thit séamen
would have the Same rights to recover for nepligence as éthiér tort vic-
tims.” G. Gilmore & C. Black, The Law of Admirilty 328329 (2d ed.
1975). See alsé Warner v. Goltia, 293 U.S. 155, 159, 1934 AMC 1436,
1441 (1934). The Jones Adt; respondiiig direttly to The Osceola, adopts
without further elabofation the term used in The Osceola. Moréover,
“sedihan™ is'a inaritime term’of'art. In the absence of contrify indication,
we assume that when a statute used"such 4 term, Congiess intended it
to'have its established meaning. See Morissette v. United States; 342 U.S.

PR ot

: ﬂeOsceaIaand créite's’ neghi-"

r aay
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246, 263 (1952);I Gilbeit v. Um‘tedStam 370 US 650 658 (1962)

ﬁrsﬂaslq*thmfore, w% demmmewhawmmmdén&egmeml

v Goddh
I '§~‘

U

Smoﬂhe ﬁxst Iudlcmry Act, federal eoutts have detem:ggd mho iﬁ .,
eligib!e for various seamien’s benefits ynder general maritime Iaw. Prior,.;::

to the Jones: Act, these: baneﬁts included the tort remedies outlined fn-:

IheOscmlanqdahmmmthosh:pforwammsenemﬂvﬁlhmrp i

& Black, snpra, at 35-36, 281; The John G. Stevens, 170 U.S. 113, 119 ;

(1898); The Qscgola, supra,.at. 175 Certain. carly cases Jirmited sgapam i

status to thosp who aided in. thq navigatlen of the ship. The narrow mh
was thata sqqmgn—rsomqtmm referred toasa mariner,— must actually .
navigate: “[T}he persons. e.ngaged on-board of her must have been pds: -
sessed of some skill in navngatxon. They must have been able to *hand,
reef and stwr.'the ordinary test of seamansth " The Canion, 5 F. Cas.

29, 30 (o. 2,388) (D’ Mass 1858) See also ‘Gurney.v. Crockett, 1 E.

Cas. 123, 124 (No. 5,874) (SDNY 1849).

Notmthstnndmg the 2id 'in navigation docffine, ‘federal ‘Sofis

throughout the last century consistently awarded seamen's bﬂneﬁts to

those whose WOt on, board § hg did not direct the, v&ssel Fxremen, ';,, ‘

LA

engineers, mrpcntets. and ¢ooks’ a!l were considered smmen.

- Some courts attempted to ;;lassﬂ'y these seamen: nnde; abroad emeepn

tion of aid in navigation that incinded thos¢ who aided in navigation
indirectly by supporting those responsible for moving the vessel: “[Tlhe
services rendered must be necessary, or, at least, contribute to the preser-
vation of the vessel, or of those whose labour and skill are employed to
navigate her.” Trainor v. The Superior, 24 F. Cas. 130, 131 (No. 14,136)
(ED Pa, 1834).

By the middle of the 19th century, the leading admiralty treatise noted .

the wide variety of those eligible for seamen’s benefits: “Masters, mates,
sailors, surveyors, carpenters, COOpers, stewards, cooks, cabin boys,
kitchen boys, engineers, pilots, firemen, deck hands, waiters,—women
as well as men, —are mariners.” B, Benedict, The American Admiralty
§278, p. 158 (1850). Benedict concluded that American admiraity courts
did not require that seamen have a connection to navigation:

Lol
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By the late 19th and early 20th centuries, federal coiitit' abandoned
the navigation test altgethier, iiichiding i’ the ‘class sf ‘seliinen those
who worked on board and maintained allegiance to the ship, but who
performed more spegialized fanetions having.no telation;to:navigation.
The ¢rucigl element:in these cases. was something akin to Benedict's.

“great purébse of the voyage:” Thus,. in-holding that a fisherman, 4 .. _.f ,

chambermaid, and a waiter were all entitled to seamen's betiefits, then-
Judge Brown, later the author of The Osceola, eschewed reference to
navigation: “[AJll bands employed upon a vessel, except the master, are
entitled 194 [seaiinan’s lien for wages) i théfr serbices are in firtherance. -
of thé‘titain object of the enterprife in"ﬁhich"sﬁe’isi'éﬁg‘éi'géd." The Minna
11 Fed. 759,-760 (BD" Mich. 1882). Fudge ‘Learnéd ‘Hand rejected -a -
navigétioii'test explicitly it awardiig: Seamen's bénefits 'to a biarténder: -

+ “As I'thn'sée-in'principle no --mspx‘i.'v?bj?!"diei'é"shdiﬂd'be*anf'é:ﬁiﬂqiél
fimitatiéin &f rights to those éngdged i the navigation of thé'skifp, to the - -

exclusion, §f thers who équilly frthér the piifpeses ofther voyig, , . ,
I shall'decide’ tht the ‘libelant lias a"lizn for his wafies dsbiite eiider" *
The J.S Wd%’en;*ns: Fed.' 314, IS (SONY 19105 .- %
U RS U ST REPC AL L e T

T A 1883 treatise declared, “{a]ll persins ex:
Ployed on & vessel to assist ‘in the Main- purpose of the Vayage ‘dre

mariners, and included under the ngme of seamen.” M. Cihén, ddmi-
. i A A PR ; ‘

rlp 239,
We believe it settled at

w Tl

]

§ RS

Jones Act that g‘énqxjégl marjtime law d;éfinat reanire ghat 2 Seamain I g'i“‘d e

in navigation. It Was only necessary thiat & person be employed on'board 1"

.......

* u'

a vessel i furtlierance of its purposé. We conoliitle theréforé that; at the -
. e a L t AT ; - ) N B ‘v‘o

3

,
. . T
BT I S e wd )
i 5 . RTLENN e s ot - S L R R
w v, Loh g S Y e PO TSNS Teody
. .
i d t LA 2} AT
4, + . it
L
Y
4
3
I '
,
.
L
] I '

the time of The Ojgeols and the passags of fhe " _

e

.,f;l?l.’h.
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ume of xts—passag% the Jones, Act wtabl:shed* no*requimnqnt that 8
senman aid in navigauon. Our voyage is not over. however‘ -

' Ashhd thelowerfederaloourm beforethe]onesAx:t, t!nsCourt
continined t6 construé “sedman” broadly after the JonesAct. In Inferna-
tional Stevedoring U, v, Haverg‘, 272 'U.S. 50,1926 AMC 1638 (1926),
the Couirt ‘held that a stevedore is a *seaman covered undes the Act

when engagéd iri maritime employment. Haveriy was a longshere worker -

mjurpd wlnle stowing freight in the hold of a docked vessel: Fhe Court
Teco " that “as the word is commonly Wséd; stevedorés are not
seamen.‘”’ Id. 272 US. af 52, 1926 AMC at 1639. “But words are
ﬂexible. ..0 We' camwt ‘believe that .Congress’ wilhngly would have al-
lowed the’ prote"ctid’n fo men engaged upon the sanié marmme‘dutm to
vary with the accident of their’ bemg employed By % stevedore rather
‘than by the shxp." Iid. -7 ‘

" Congréss would “and dxd, liswever. Withii six months of the decision
“in Haverty, Congréss passed the Longshiore and Harbob Wotkers' Com-
pensation Act (LETWCA), 44 Stat. (past 2)'1424, ds ameiided, 33°U.S.C.
§§901-950. The Act provides recovery for injury to a broad range of

land-based maritime workers, but explicitly excludes from its coverage
“a, master or member. of a crew of any vml " 33 I.LS C. §902(3)(G).

* This. Cou:g r;cogmzed the distinction, ‘albeit belatedly. in Swasison v.
. Marra Brothers, Inc., 3281s, 1, 1946 AMC15 (1946), concluding that
the.Jones Act and the LHWCA are mutially éxclusive, The LHWCA
.provides mllef for land bqaed maritime wor‘kcrs. and the Zfonw ‘Aet'is
restricted to “a master or member of a crew of any vessel; “We st

take it that the effect of these provisions of the [LHWCA] is to corifine .

the benefits of the Jones Act to the members of the crew of 2 vessel

-plyihg:in navigable waters and to substitute for the right of recovery

reoognimd by the Haverty. case only such.rights to compensation as are
‘given by the [LHWCAL" 1d., 328 U.S, at 7, 1946 AMC at 71§-19,
“[M]aster or mémber. of a crew” is a reﬁnement of the term “scaman™

in the Jones Act; it'excludes from LHWCA coverage those properly

.covered under:the Jones Act. Thus, #t-is odd but tre that the key

wrequirement for Jones Act coverage now.appears in another statute.
With the passage of the LHWCA, Congress established a clear distinc-

“tion between land-based and sea-based maritime workers, The latter,

who owe theu' alleg:ance to ar vessel and not solely to a Jand-baged

B-00019
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dmployer, are seamen. Tronically, on the same day that the Court decided .

Swanson it handed down Sgas Sh:pping Co. v. Sieracki, 328 U S, 85, 1946
AMC 698 (1946), With 1 reasomng remarkab‘ly similar to that mHaverty,
the Court extended 10 a stevedore the traditional Seamen’s remedy of
unseaworthiness in those cases where the stevedore “is doing a seaman’s

work and incurring a seaman’s hazards,” Id., 328 U.S, at 99, 1946 AMC
-at 708, It took Congress.a bit longer to react ﬂns time, In 1972 Congress

‘amended the LHWCA, to bar longshore and harbor; workers ftom recov-

exy for breach of the dyty of seaworthiness. See 86,Stat. 1263, 33 US.C.
§905(b); Miles v. Apex Marine Corp., 498.U.8. et Tty 1991 AMC
1, 67 (1990). Whether yinder the Jopes Act or gene:a! mmm- !av.',
. seamen. do not include Jand-based workers .
The LHWCA: does not chqnge the rule that a sem;nan neéd riot a1d in
- navigation. *Member of 2 crew” and “‘seaman” are closcly rclated terms
ilndeed, the two were often nged mterchangeably in gcperal marmmc
«cases, See; e.g., The O.yceola, 1&9 U.S. at 175; The ﬁuﬁna Ventura, 243
Fed. 797, 7199 (SDNY 1916).. There is nothing in these cases, or the
LHWCA, to indicate that members of a crew are rﬂulred to nav:gate.
“mastes,or, member.of 8 crew” mpates 'who, a sqaman under the Jones
Act ist supposed t0-be: a sqa-based manume employee. ,
: B . . , .
R L III

Tha sg,uxce of the uonfhct we resolve todny is thxs Court’s'mconsnstent
pseqf an- axd in. navigatmn tqgmremmt. Thei mgonststenéy arose durmg
the 19 years that passed between the endctiment of the LHWCA in 1927
and th;; decgsmn in Swgnsan in 1946-- 19 yau:s duting which the Coinrt
d;d not recognize ﬂ:e mutual echuthy of the LHWCA dnd th ‘Jonw

LN

T ' P Iv ©

" We thmk the time has cotiié td Jettison the axd in ﬂavngauon language
That langnage, which had.long been rejected by admiralty courts under
general maritime law, and by this Court in Warner, 2 Jones Act case,
slipped baick in through an interpretatioi of the LETWCA at a time when
the LHWCA had nothing to'do with the Jones Act. :

We fiow recognize that the LHWCA is oné of a“pait of mutual!y

-~ extlusive femedial statittes that distinguish between land-based.and sea~

based maritime ettiployess. The LHWCA restricted the definition of

seanian” in the Jones Act only to the extent that “seiman™ had been
' taken t6 include land-based employees. There is no indication in the
Jones Act, the LHWCA, or elsewhere, that Congress has excluded from
Jones Act remedies those traditional seamen who owe allegiance to a
vessel at sea, but who do not aid in navigation.

’
“
- aa .
..
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e g 1S PECULIAT TelatONSHID 0 Uhe vessel, and as a feature g

law compensating or offsetting the special hazards and disadvantages to

which they who go down to sea in ships are subjected.” 328 U.S. at 104,

1946 AMC 3t 712. It.js this distinction that Congress.recognized in the. ..,
LHWCA and the Jones Act. See id,, 328 U8, at 106, 1946 AMCat 7 13 .,
Swanson v. Marra Brothers, Ine., 328 U.S. 1, 1946 AMC 715 (1946). 1t .., -
also explains why all those with tha “peculiar relationship to the vessel?’, ... . .
are covered under;the Jones Act, regardless of the particular job they." .

We believe the. better rule is to define “master or member of acrew™. =
under the LHWCA, and therefore.“seaman” under the Jones act, solely .. ...,
in terms of the employee’s connection to a vessel in navigation. Thistule . - ,
best explains .our case law, and is consistent with the pre-Yones Act, -
interpretation of “seqman” and Congress" land-based/sea-based disting: - .- ;
tion. All who work at sea.in the service.of a ship face those particular.,. ., -
perils to which the protestion. of, maritime Jaw, statutory. as well as, . ...

decisional, is, directed. Seg generally Robertson, 4 New Approach PO 18 T
Determining Seaman Status, 64 Texas.L. Rev, 79 (1985). Itis pot-the. . .. .. ..

L

employee’s particular job that is:de;gminaﬁve, but the employeels con- . ¢ ... /
nection to a vessel. - T v

Co . . ! SR
Shortly afier Butler, our last décision in this area, the Courtof:Appeals. . , i
for the Fifth Circuit attempted to, decipher this ‘Court’s seaman status-_. -,
rcases. See Offhare Co. v, Robison, 1959 AMC 2049, 266 F2d.769 (5 .1 .1
Cir. 1959); The Fiﬁglczrcu: gorrectly determined that, regardless ofits . '
language, this Court was 19 longer requiring that seamen aid.jn naviga- ... -
tion. Id,, 1959, AMC at 2038-59, 266 F.2 at 776. As part of s test foc s, 4,
seaman status, Robison requires that a seaman’s duties “contributfe] to. ..
the function of the, vessel g to the accomplishment of its mission.” Jd., ; .
1959 AMCat 2062, 266 F2dat779. " . | = .. . . ..

The key to seaman siatus is employment-related connestion toa vessel
in navigation. We are not called upon here to define this.connection in
all details, but we hold that a neccssary element of the connection ig that. = .
2 seaman petform the work of a vessel. See Columbia Casualty Co. v. ...
Lawson, 1938 AMC 300, 301-02, 94 F.2d 190; 192 (5 Cir. 1938) (“There -
is implied a definite and permanent ¢onnection with the vessel, an obliga-
tion to forward her enterprise”), cited approvingly in Norton, 321 U.S.

-
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at 573, 1944 AMC at 343. In this regard, we believe the requirerient _
that an employec’s duties must “contributfe] to the fanction of the vessel RN
or to the sccotfip: of iy mision™ capiures well an impdtidnt |, Lo
reqmre:ﬂentofseamansratus lt:snotn thataseamaﬂa:dm - -
nawgatlon orF conm'bntc‘to the tta:}qurtaﬁon of ihe vmsel. buta mman
mustbedoixfgtheshlp’strk. s 3y s

MY D

44, it i tE . Wt I , e

PR 2 O " , .
. . PR o .v 1
] . L - CEVe e . .

[

Jon Wilander Was” m_pured while ass:éned to the Gates Tm’e as a paint
foreman. He did not aid & in the navigemo;z or Lranspomtmn of the vessel” ' "
The jury found, however, that Wilandefr ¢ contributed to the more general * '
function ot inission of the Gates Tide, asnd sﬁbsequent!y found that he
‘was a “seaman” undér the Joites Act; McDérmott argues that the ques-
tion should not have been given to the jury. The company contends that, -
as a matter-of law, Wilander is not entitled t6 Jonies Adt" proiechon
because Lie-did nbt atd m nawgauon by fﬁrthatmg the i trausppﬂatmn of o
the Gates'Tide.," " ot i e

We have-said’ that Seaman status widér the Jones Actis d qnqtmn of -
fact for the jury. I .B‘hssett. i LHWCK: ‘case. the Coutt held that = '~
Congress had given 16 the‘dépity conimissiohér, an adiinistrative offi-""
cer, the dutharity'to determine who is'a “member of & créw" under the”
LHWCA. 309'¥3:8: at 257-258, 1940 AMC at 330-31. If there is evxdence
to support the deputy commissioner’s finding, it is eoncluswe.“lbid £ N (-
Senko, we applied the same rule to ﬁndxngs by the' jury in J‘gnﬁ Act - B
cases. 352 U.S. it 374, 1957 AMC at 895. “[A] jury's decision'is fingl i’ >
it has a reasonablé basis.” Ibid. We are not dsked here fo reconsider this.
rule, but we note that thc t;uest:on of ‘who is a “iiémber of crew." and’
therefore‘who is & “seaitian,” i betier charac;eme& asa nuxed Qestion ', "
of law and fact. "Whién the uﬁderlymg facis are establ:shed. and tbe m]e
of law is undisputed, the issié is whether ‘the facts méet the statq:ory
standard. See Pillian-Standard v, .ssmm, 45605273, 289, 19 (1982)
(defining a mxxed‘quwuon) '

Ttis for the court to define the stdtutory smndard "Memlser ofa crew" b _
and “seaman” are statutory terms; their mteryretauon is'a quatlon of '
law. The jary finds the facts dnd, in these cases, applies the lega} standard,
but the court miist nof abdicate 3ts duty to defermine if there is a L
reasonable basis t&/ support hié jury’ § conclusion. if rwsonabie persons, T -
applying the proper legal staiidard, could differ as to whether the em-" '
ployee was 2 "‘member of a crew, 1t' i$a quwtlon for the jury. See

.....
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cases, this will be true. The inquiry into seaman status is of necessity
fact-specific; it will depend on the nature of the vessel, and the employed’s
relation to it, See Desper v. Starved Rock Ferry Co., 342US. 187,
190, 1952 AMC. 12, 14 (1952) (“The mavy cases tumning upoa the
question whether ah individual was 2 ‘seaman’ demonstrate -that the
- matter deperids largely on the ficts of the particular case and the activity
. in which he was engaged at the time of injury”). Nonetheless, snmmary
judgment or a directed verdictis mandated where the facts and the Jaw
- 'will reasbnably support only one conclusion. Anderson, supra, at 248,
250-51. .
‘The question presented here is narrow. We afe not asked to determine
if the jury could reasonably have found that Wilander had a sufficient
copnection to the Gates Tide to be a “‘seaman” under the Jones Act. We
are not even asked whether the jury reasonably found that Wilander
advanced the fanction or mission of the Gates Tide, We are asked Bglly
if Wilahder should bé precluded from seaman status because he did not
perform transpottation-related functions on board the Gates Tide. Our _
aniwer is no. Accordingly, the judgment of the Court of Appeals is H_
affirmed. v ’
: ' ]
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oo SOUTHWEST MARINE, INC,, PETITIONER v. BYRON Glzowt "
& I o, X . L . . 1
N : ' e, SoE T vy
et No. 90-584 . e e r
“ " SUPREME COURTOFTHE UNITED STATES, -
Sl R Ceo . Y .

. N L PR £, : . '
" 1902 TS 81y 112 . CL. 436; 1ISL. Bd:2d 405; 1991 VLS. LEXIS 7061; 60 US.LY,
40205 15 OSHC (BNA) 1369; 1992 AMC 305; 91 Daily Journgl DAR 14793

PRIOR HISTORY: * ON WRIT OF CERTIORARF
TO THE UNITED STATES COURY .OF APPEALS
FOR THE NINTH CIRCUTIT. "+« '+ !

DISPOSITION: ‘909 Fizd 985, ffici. *
SYLLABI‘,.S‘. . et ' . . [
Petitioner Southivest Mavine, Inc.; 4 ship tepair
facility operator, “owis iseveral flating ‘platforms: that,
among other things, support ship repajimen engaged -in
their work. Respondent Gizoni, a rigging foreman,
wotked on the platforms and rode them as they were

dowed into. place. Disabled when his foot broke through a
Jaodqn sheet cverigg d hole in'a platformy deck, he
.appfied. for, and .t,q@i‘é_in‘led,. medical and “compensation

‘Act, alleging tha

baefits | :,im_épeﬁtioiiér_ Pursyant to the Longs é'ré aip'd
Harbor, Workeys’ Compensation Act (LHWCAY. He later

brought spit 4 _‘ins't Peﬁﬁ,"!}e'{' vnder, inter alta, the Jones
¢ b, ywas s seaman idjured s a resuit of

his employers nogligence, 'Tie District Court gianted

petifionge's motign, for, summary judgmenf, conludin

3

that, as 2 matter 'i)f;_!aw. Gizoni was ot a Jones A@t
seathiay, and that he was a harbar. worker precinded from
bringing his action by the LHWCA, which provides the
exclusive remedy for a maritime employee, 33 U7, 8. C. §
905(a). The. term, emplayee includes, imter alios, any

harhor worker,, including a ship repaitnan, but not "a
magter or member of'a oreW of any vessel,” §902(3). The

-Court of Appeals reversed both detetminations, It held

that questions of fact existed as to Gizoni's Seaman staips;

" Oétobér 15, 19], Avgued
December 4, 1991, Decided . " .

LA

vt by
.

1

and i rejeated the notion tht any employes whose work
involved ship xepair was}yquégapﬂy,mtﬁgkqd to remedy
under the LHWCA, reasoning M.mve@iie‘mkr the
Jonies Act qr the LEWCA depended not on the olaimant's

job title, but on the nafure, of.tf;_e‘,i,il_gilhgm's,‘sgv‘ork'ahg

Cangress itent in ericting thése sigés,

Held: A masifing worker whodd decipdtion is one 6F
those, enumetatedl it ihe "LHWCA' miay be'"s. seaffiin
Wfthfn‘t‘l'ge'meani?‘g"oﬂhe‘ Fonies' Act: B ‘l‘iﬁ"‘-'ﬁz’.’ LR

‘ * feo T, w0,y

" (d) It cannot bie thie'caiie that, as 4 mattér of law,. the
LHWCA provides' the extlusive remedy for dll harbor
workers, since the: LHWCA “‘and its exclusionary
‘provision do not apply to a harbor wotker Who is'also.a
"member of a' créw of any vessel," & phrase. that is a
“refinement” of the ‘term "seamidn” in the Jones Act,
MeDermott Ing'l, Inc. ¥ Wilimder; 498 U.S, 337; 355, 112
L Ed 24 866 11! § C. 807 Although better
characterized as a mixed question of law and faot, the
inquiry intc Seama stitus i fact specific and depends on
the i'esse!'s tiature aiid the ermployee's precise relation_to
it. A maritime warkér' need onfy'be doing a ship's work,
not aiding in its navigation, in order to ‘qualify as a
"seaman” under the Jones Act. Jd., at 349, Petitioner's
argument that this fact-infenSive iniuiry may aiways be
resolved as a matter of law if the claimant’s job fits within
one of the enumerated. accupations defining the teom
"employee” covered by the LHWCA ignores the fact that
some maritime workers may be Jones Aot seamen
performing a job specifically, enumerated nder the

LHWCA. Pp. 86-89,

B-00024

M el e R e e o



. Governge. Moteover, . ifs, adifinistrative

-

-

502 U.S. 81,%; 112 5. Ct, 486, **;
116 L. Ed. 2d 405, **¥; 1991 U.S. LEXIS 7061

(b) Petitioner’s several arguments to foreclose
Gizoni's Jones Aot suit are rejected. Decisions holding
that the LHWCA provides the exolusive remedy for
gertain injured railroad workers otherwise permitied by
the Fedetal Employors' Liability Act to pursue a

 negligence oause of action provide mo meaningful
guidance here, for the LHWCA cortdins no exolusion ¥of "

gailtoad workers comparsble to that for Jomes Aot

seamen, Petitioner etss in arguing that, where a maritime - i
+ JUDGES; WHITE, J., delivered the opinion of the Court,

worker is argusbly covered by the LHWCA, Congress

intended to prechude or stay traditioial Jones Aot suits in®

the district courts pending 8 final LHWCA administrative
agency determination of that ispue. fndged, the LAWCA

”

*  Briefs of amici curlee urging reversal were
filed for Global Marine, Tnc.,-et al, by Forrest
Booth, Winston ‘E. Rice, and Eileen R. Madtid;
and for the Shipbuilders Council of America by
John L. Wittenborn and Franklin W, Losey,

. ++John R; Hillsman filed a brief for the United

Brothethood of Carpenters and Joiners of
America as smicus curige urging afflemance,

in which all other Members joined, except THOMAS, J.,

» 'who took no’ part in the-consideration.or decision of the

anticipates that suoh suits o6kl b rought. Se 33 U, &I +ase-

C. § 913(). And, uiliks the Federal Employees
"unambiguous and comprehensive” provisions barring
any judiclal royiow of sduigistrative determinationy of
: ogedings do

ngt requiré thy same juffsdictibnat Hmitatidns’ that the

favoy of Naﬁég‘g}(ﬂa\:éﬁbﬁl’a‘ti&nq Board heiiring, sirice
i LHWCA™ prdosedings in ho way approach tho

NLRA's complex and intecrelated federal scheme oflaw,

-remgly, and, ;administration. roquiting, pre-cmption in

.. Neitt it essential fo the LHWCA's
administcation.fhaf resoution of the cqyerage jssue be loft
in the first instance to agency proceedings. Petitioner's
suggestion that an employee's receipt of benefits under
the. LHWGCA precludes subssquent, ljtigation under .the
Jones Act4s also rejected, see Tipton v. Socony Mobil Ol
Co.; 375 UL8. 34,37, 11.L. Bd, 2d 4,84 8, C4, 1, since the

thospcqges., Neither is.

-question of -cpverags has never been litigated in such
. cases, and, -since 'ithe LHWCA cleatly does  not

womprehend such a preclusive effect, see §:903(2). .Pp.
.89‘9,2. LN B z ' c, B

-COUNSli:L: .George J. ‘Ti;hy, 1 ﬂtgued the cause for
petitioner. With him on the briefs, were Roy D. Axelrod,
James ;. McMu'Ilen, J., Jagqueline- P, MoManus,. and

. Lloyd A, Schwartz. .. .. .

Prest(;‘p; Ensley argued the cause and filed briefs for
tespondent. . .. - - X

Robert A. Long, Jr., argued the cause for the United.

States as amious curiaé urging affimance, With him on
the brief were Solicitor General Starr, Deputy Solicitor
General Shapiro, Allen H. Feldmai, Kerry L. Adatns, and
Deborah Greenfield. * '

1
.

‘Nationl Lafor Relations Act (NLRA) places oncousts in

. Compensation  Act,- the LHWCA coniains ng'? OPINION BY: WHITE

g

OPINION
[*83] - [**412] [**489] JUSTICE WHITE
deliveted the opinion of the Coutt.. .. - ’

[F*LEdAR1A] [1A]The question presented is
whether a maritime wotker whose ocoupation is one of
those enumerated in the Long-shore and Harbor, Workers'
Compensation Act (LHWCA), 44 Stat. 1424, .us
amended, 33 U. S C § 901 et seq., may yet be a
“geaman” within: the meaning of the Jones,Act, 46 U. 5.
C. App. § 688, [**#413] .and thug be entitled to.bring
switunder thatstatate. ¢ . . op L

L
" Lo (L

" Petitiofier Southvwest Marine, Jno,, operates a ship
xepaié facility in San Diogo, Califowiia. Ia- corlegtion
with, its ship repaic’ activities, Soulliwest Matine' oWns
séveral fioating platforms, inchiding « potitdon’ barge,.

v

tiwo float barges, & il batge, q‘ divés barge, dd yorine
* barge. ‘Theso platforms by themselvéd Have mo povet,

" Lt

means of steering, navigfion lights, navigationt aids,"or

living ficilities, They are moved about by tikgboats,
which position the platforms alongside vessels undgr

fepait at Berths ot in drydock at Spuithwest Marihe's
_shipyard'or at the néatby néval station. The platforrits are

‘used to, move equipment, matecials, supplics, and vessel

components arcund the shipyard and on to and off of

'[%84] the vessefs under- repair. Once in place, the.

platforms support ship repaimen engaged inl their work,

Sowthwest Marine employed' respondent Byron
Gizoni as 4 rigging foreman, Gizoni [**490] worked on

B-0 &5/”’
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the floating pletforms ang.rode them as they were towed
into place. Gizoni «opcasionally served as a lookout and
gave maneuvering gignals to the, tugboat operator when
the platforms were moved. He also received lines passed
to the platforms by the ships' crews to secure the
* platiorms to the vessels under repair. Gizoni suffered
disabling leg aid back injiries in o fall when his foot
broke through a thin wooden sheet voveritig a hole in the
deck of a platform being used to transport a rudder from
the shipyard to a floating drydock.

Gizoni submitted a claim for, and received, medical
and compensation benefits from Sonthwest Marine
putiuant t5'the LHWCA., He'latér stied Southwest Maring
utdér the Jotes Act in thé United States District Cart for
the Southern District of Californiz, slleging tha i was a
seaman injured as a result of his employer's nepligence,
Gizoni also, pleaded cavses of actiop for unseaworthiness
and for waintenance and cure. App. IV4, IV-5. In
addition to the above fucts, Gizoni alleged in his
complaint that Southwest Marine's .floating platforms
were "a. group of vessels . . . in navigable waters," and
that a5 a rigging foreman, he was | ‘hexmanently assigned
lo‘saidogr?up ofvessels." Id, atIV:3, - . . . .

The District Court granted Soutlpw'esg: Marine's
irotion for sumrmary judgment on two grounds. The
Diistyiot: Court determined as ‘a matter of law that Gizoni
was not-a Joges Act seaman; finding that Southwest
Marine's floating platforms:,-were :mot - “vessels in
navigation," and that Gizoni was on board toperform
work-as a ship repairmali, not-to “aid in navigation.” App.
to' Pet. for.Cert, I-1, 1-2: More important to our purposes
here, the Disixict Court further concluded that. Gizoni was
a harbor worker praciuded from bringing his action by
the exclusive remedy piovisions of the LHWCA, 33 U §.
C. §905(a). App. to Pét, for Cert, 1:2. . o

[*85] The United States Court of Appeals for the
Ninth Circuit reversed the determination that Gizoni was
" not a seaman as a matter of law, 909 F.2d 385, 387
(1990); holding -that questions of fact- existed as to
seaman status, e. g., whether the floating platforms were
vessels in navigation, whether Gizoni's relationship to
those platforms was permanent, and whether he aided in
their [***414] navigation. Jd, ar 388, The Ninth Cirouit
also reversed the District Court's determination that the
exchisive remedy provisions of the LHWCA precheded
Gizoni from pursuing his Jones Aot claim. The court
concluded that the LHWCA by its terms does not caver

[***415] "a master or member of 2 crew of any vessel,"
33U 8. C. §902(3)(G), that this phrase is the equivalent
of "seaman’ under the Jopes Agt, and that the question of

his, scaman status should have Geen presented fo a jury.

909 F.2d af 389. The Ninth Cirouit thus rejected the
nation that any employee whose work jovolved ship

wpair was nocessarily restricted to_remedy, under the
LEWCA, reasoning that coverage nader the Jones Act oy
the LHWCA depended not on the olaimant's job title, but

¥

on the nature of the claimant’s work and the intent of

Congress in enacting fliese statutes, Jbid, ;
.\ We, granted cortiofati, 498 ‘U5, 119 (1991), 1o

resolve the conflict among the Cirouits on this issue, ¥

¢

We'how affirm e judgument of the Nt Cironit

1 The Ninth Circuit in this case followed a
decision by the Sixth Cicoit; which held that “[a]
plaiitiff is not limited to the ‘temedies available
tnider the LHWCA ‘unless tie is unable to show
that a genuine factual issue exists-ag o whether'he
was a ‘seanian at the fime of his injury." Petersen
" ¥, Chesapeale & Ohio R, C5., 784 F.3d 732, 739

(1986). To'the coitraty, the Fifth Cirouif has

previously heid that "because longshoremeri,
ship-builders and ship repairers are engaged in
ocoupations envmerated in the LEWCA, they are
unquilifiedly covered by that Act if théy ineet the
m v ACtS sifus requirements; coverage of these
- “workmen by the LHWCA renders them jnchigible
for consideration .as seamen or members of the
orew of a vessel entitled tp claim the. benefits of
the Jores Act." Pizzitolo v, Electro-Codl Transfer
. Corg,, 812 F.2d 977, 983 (1 987). A lnter decision.
by the Fifth Cirouit underout much of the
reasoning in Pizitolo by limiting it to cases
. where "the evidence is insufficient 10 wartant a
finding of seaman's statys," Legros v. Panther
Services Group, Inc,, 863 F.24 345, 349 (1988).
The Fifth Circuit granted rehearing en bane, but
the parties later settled and the appeal wag
dismissed. Legros v, Panther Services Group,
Inc., 874 F.2d 953 (1989). With the opinicn in
Legros vacated, Pizziiolo remaing the law in the
Fifth Circuit, although its breadth may be in some
question,

[*86] [*v491) 11

(***LEdHR1B| [IB] [“**LEdBR2A] [2A] .

[***LEJHR3A} [3A]The Jones Act and the LHRWCA
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each provide a ‘romedy to the injured maritime worker;

- however, each apecifies different maritimé workers to bo
*ywithin its'reach. Tt relovant past, the Jones Act provides

thiat "any scaman who shall suffer personal injury ft the
coursq of hig employment may, at his election, maintain
ati aotidn for damages at law, with ‘the right of triaf by
jury, and it such action all statutes of the United Stms
modnfymg or ¢xtending the common-law right or remedy
in ‘cases of persoaal ‘injury to milwny employess” shall
apply ." . 46 U'S. C: App. § 585(a). Under thie
LHWCA, the exchusiveness of liability provision in part
states that the Hability of.an employer "shall be exclusive
and'in placq of all other Ha,biﬁty of such employer to the
employee . ... 33 U. 8 C. § 905(), However, the m
"employes,” as defined in the LHWCA, 2 does’ iot
include "a [*87] master or member of a ctew of any
vessel” § 902(3)(6) .The District Court was therefore
plainly wrong-in holding tha,. as a matter of Jaw, the

LEWCA provided the exclusive remedy for all harbor

wotkers, That pannot:be the case. if the LHAWCA and its.

exclusionary provision. do not apply‘to a. harbor wotker
who is also'a *member-of a grew of any.vessel," a phrase
that is a /refinement” of the term "seaman” in the Jones
Act,, MeDermott. Int, Jne. v. Wilanier, . 498 U.s, 337,
349, 112 L.Ed, 2d 366, zu & Ct 807(1?91).

,q In fall, 33 DS . §902(3) provides:

"The tarm amployee méatis any person

* engaged in maritime employment, including any
longshoreman or other perdon engaged in

" jongdhoring . operations, and any hatborworker

" inoluding a ship répairman, shipbuilder, and

i ship-hreu , but such texns does not incl

"(A) individuals: employed exclusively to
perform office clerical, secretarial, security.
dataprocessing work; “

'®) individuals employed by a club, camp,
recreational operation, vestaurant, mugeum, of
relail outlet;

%

" %C) individuals employed by a marina and
who are niot engaged in construction, replacement,
or expansion of such marina (except for routine
maintenance);

(D) individuals who (i) are employed by
suppliers, transporters, or vendors, (i) are
*.temporarily doing business on the premises of an

* employer dmribed in paragraph.(4), and (iif) are

not engiged in woik noiimally ‘perfoimed by

5 _ cinployees ofthat employerundertlﬂsohapter .

"

B

"(8) aquacullnxe workers.

!'(F) mdmduals employed to lmild, repair, or
dismantle any recreational wasel under siz;ty-ﬁve
feet in length; ;

*(G) a master or membur of 4 orew of any
“ vessel, qt

"(H) any person engaged by.a mnater to foad
. or unlpad or repgix any small vessel under
eig,hleentons-net;ﬁ v W

ok e indi¥iduals  degdiibed i olauses (A)

.

iln'ough (F) are subject o ‘coverage under 2 State
workers' uompensatlon law "

I“‘**LEdHRSBI 3B}

3 Southwest.Marine points as Well toa sepamte
exclusiveness of’tiability provision: regardifg the
neghgenoe of a vessel, 33 U 8 C, § 905(6);-and
places gre‘at emphasis‘on " p‘assage that stites:

T such person “was employed o provide
shipbuilding, tepairing; or bréaking services and
such' petrson's employer was the owner; awner-pro

" :hac vide, agent, operatot, or* charlerer of the

vessel, no such attion-shall be*pemﬁued, in whole

=" or in part or directly or indirectly, against the

* injured person's -employer (in- any oapacity,

e *including as the vessel's owner, -owner pro hac

vide, agent, operator, or chaxterer) or against the
employees of the employer.”

This ‘exclusivity provision applies, however,

. only "in the event of injury to a person-coveréd
under this chapter {the LHWCA] cansed-by the
negligence of a vessel” § 905(%). As we have
already noted, the question whether Gizoni -is "a
person covered under this chapter” depends upon

- whether he is a "seaman” under the Jones Act,

.'Like the companion exclusivity provision of §
905(a), § 905(b) does not divtate sole tecourse to

. the LHWCA unless Gizoni is found not to be "a
.. master or member of # orew of any vessel.”

B-00027
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**LEdAR2B] [2B] [***LEJHR4A] [4A]
[***LEdHRS5A} [5A]The - detormination of who is a
“member of a crew" is “better characterized as. a, mixed
question of law and fhct," rather- [*88). [**492) than as 3
puse question. of fact, Jd; ar 356.Even so, “the inquiry

into- sedman status is of necessity fact-specific; it -will

depend on the nature of the-vessel, and the employee's
precise ‘relation to it." Jbid. Our deoision in Wilander
jettisoned any fingering notion that » maritime. worker
need aid in the navigation of a vessel in order to qualify
as a "seaman” under the Jones Aot "The key to seaman
status " is -employment-telated connection to..a vessel-in
navigation'-., . It is not necessary that a seaman aid in
navigation'or contribute to .the transportation of the
vessel, but a scaman mustibe doing the ship's work,” Id,
at 355.:In amiving at this. conolusion, we again
recognized that "the Jones Act and the LHIWCA are
mutually exclusive,” i, at 347 (citing Swanson v. Marra
Brothers, Inc,; 328 U8, 1, 90 L. Ed, 1045; 66 S, Ct. 869
(1946)), for the very reason that the LHWCA [ 416]
specifioally precludes from its provisions any employee
who is "a master or member of  crow of any 'vessel."

[***LEdHRIC] [IC] ("*LEdFRGA] [6A]Southwest
Marine suggests, inJine with Fifth Circuit precedent, that
this fact-intensive inquiry. may-always be resolved as.a
matter of law if the claimant's job fits within one of the
enumerated occupations defining the term : "emiployee"
covered by the LHWCA. However, this argurhent ignores
the fuct that some maritime Workers may be Jones Act
seamen performing a job specifically enumerated under
the LHWCA. Indeed; Congress foresaw this possibility,
and we have previously quoted a portion of the legislative
history fo' the 1972 atheidinehts to the LHWCA. that
states: "The' bill would amend the Act o provide
coverage .of longshoremén, harbor workers, ship
repalrmen, ship builders, shipbreskers, and other
employees engaged i maritimé employment (excluding
masters and members of the crew of a vessel)."
Northgast Marine Terminal Co. v. C"apma,'432 U.S. 249,
266, n.26, 53 L. Ed. 2d 320, 97'S, Cr. 2348 (1977)
(quoting S. Rep, No. 92-1125, p. 13 (1972)) (emphasis
added). As we observed in Wilander: "There is no
indication in the Jones Act, the LHWCA, or [*89]
elsewhere, .that Congress has excluded from Jones Act
remedies those traditional seamen who owe allegiance to
a vessel at son, but who do not aid in navigation.” 498
U.S. at 354. While in some cases a ship repairman may
lack the requisite conneation to a vessel in navigation to

qualify for seaman status, see,, e.g,, Sun Ship, Inc. v,
Renmsylvania, 447 U,S, 715, 65 L, Ed. 2d 458, 100 8. Ct.
2432 (1980) (ship repairmen working and injured on

land); P. C, Pfsiffer Co, v. Ford, 444 U, 69, 80, 62 L..

Ed. 24 225, 100 8, C4 328, andn. 12 (1979), not all ship

repainmen lack the requisite, connection as A maiter of

law.. 4 This is sq because "it is not the employee's
Particular job that is determinative, but the employee's
connection to a vessel." Wilander, supra, ot 354, By its
terms the LHWCA, preserves the Joncs Act remedy for

vessel crewmen, even if they are employed by a shipyard,

A maritime worker js limited to LHWCA: remedies only

i no gomuine issue of fiot exists as to whether the worker

was a geaman under the Jones Act,
[***LEdHRGBI [6B]
4 Gizonj stipulates that he was a ship repairman

for Southiwest Marine” and comeotly notes that
tnany ship regairmen ate xchuded from LHWCA
coverage, aven though ship repairmen’ are
expressly enumerated 43 & category of
. "haiborworker” inclyded within its coverage, See
33 U'S: C. § 902(3)(F) (lndividuals employed'to
repair reoreational vessels dnder 65 feet in
length); § '002(3)(H) (persons engaged'to repair
small vessels under:18 tolis iet)’ 'We find it
significant that, such clear exclusionis of certain
ship repairmen fafi on eithér side of the exclusion
here at issue for "a master or mémber ofa ciew of
. H

‘

any vessel." § 902(3)(G)..

Southwest Marine submits several arguments in an
attempt to foreclose this Jones Act suit. First, Southwest

‘ Maring contands ‘that our decision in Wllander will

coniflict with decisions kolding that the LHWCA provides
the exclusive remedy for certain injured tailrosd' workers
otherwise pentitted by the Federal Employers' Liability
Act, 45 U. S, C. § 51 et seq.; to piirsue 2 negligence canse
[**493] of action. See, e.g, Chesapeake & Ohio R, Co.
v, Séhwalb, 493 U.S, 40, 107 L. Bd. 24 278, 118 8. Ct.
381 (1989); Pennsylvariia R. Co. . O'Rourke, 344 US,

‘334, 97 L. Ed. 367, 73 8, Ct. 302 [***417} (1953). Such
* bases, howover; cait provide no meaningfiul guidance on
 (*90] the issue here, for the LHWCA contains no
" exclusion’ for railroad workers comparable to that for

Jones Act seamen. t

[***LEAHR7] [7INext, Southwest Marine
advances a "primary jurisdiction® argument suggesting
that, where a maritime worker ix “arguably covered" by
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the LHWCA, the distriot oourt should stay any Jones Act
proceeding pénding 3 final- LHWCA “administrative
agenoy” determination  that -the ‘Workér s, in’ ‘fact;” @

“master or member of & crew.” We find no indication in

the LHWCA. that Congress’intended to preclude or stay

. traditiona} Jones Act suits in the district courts. Indéed;

the LHWCA. aiiticipates that such suits could be brought.
Title 33 U, 5. C. § 913(c) tolls the time to’ fils' LHWCA
olaims "where recovery {5 denied to any person, i 2 miie
brought at Jaw or in admiralty to- recover daagés in
respect of injury or death, on the ground that sugh persont
was an efiiployee and' the defendant was an employer

 iwithin ‘the “meming of this chapier and that such

employer had sccuted ‘compendation to such employee
under this chapter.” ] N :

_[***LEJHRS] [8] [+**LEJHRY] [9]Sonthwest Marine
seeks to support ita.primary jurisdiction acgument by
pointing to the. relation between the Foderal Employees'
Compensation, Act (FECA), U. 8 C § 810! et seq., and
tlie Feders), Tost Clajms Agt (FTCA), 28 U. 8. G. § 2671
ot geg, But FECA confains an *wnambiguous and
comprehensive" provision barring any judicial review of
the - Secretary - of Labor's determination of FECA
covetage. Lindah! v. Qffice of Personnel Management,

h o

470-U.S, 768, 780, 84, L. Ed. 2d 674, 105 5. Ct. 1620, and

n. 13 (1985); 50 S Y. §.C. 8 8128(b). Consequestly, the
courts have no jurisdigtion gver FTCA claims where the
Secretary. determines that FECA, applies. The LHWCA
conteins no such provjsion. Likewise, we reject
Southwest Marine's argument that agency proceedings
under the LHWCA requite the jurisdictional limitations
we have found the Nationsl Labor Relations Act
(NLRA), 20.U. &, C. § 151 etseq., to place on state and
federal courtiin favor of the progeedings conducied by
the National’ Labor Relations.-Boaxd. .[*91] See, eg.
Longstioremen v. Davis, 476 U.S: 380, 389-390, 90 L. Ed,

-2d 389, 106 S. Ct. 1904 (1986); San Diego Building .

Trades Council v. Garmon, 359 U.S, 236, 243-245, 3 L.
Ed. 2d 775, 79 S:.Ct 773 (1959). The administrative
procgedings outlined -undert the LHWCA in no .way
approach “the NLRA's‘complex and interrelated federal

. scheme of law, remedy; and adtinisteation requiring

pre-graption in those cases. Longs/ioremen, supra, at 389
(quoting Garmon, supra, at 243). Neither is it "essential
to the administration” of the LHWCA. that resolution of
the question of coverage be left "in the first instance" to
agency proceedings in the Department of Labor.
Longshoremen, supra, at 390 (quoting Garmon; supra, at
244-245), o . : :

***LEdHR10] [10] [***LEdHR1IA] [11A]Finally,
Sowthwest Marine suggests that an employee's receipt of
benefits under the LHWCA should preclude subsequent
[***418} lLitigation uder the Jones Act. To the contrary,
however; we have ruled that where the evidence is
guffiolent to send the threshold question ‘of seaman stafus
to the jury, it is reversible error to permit an employer to
prove that the' worker acoepted LHWCA. benefits while

awaiting trial. Tiptok v. Socony Mobil Oil Co,, 375 U.S,

34, 37, 11'L Ed -2d 4, 84 8. C.-1.{1963), It is by now
"miversally accepted® that an employse who teccives
voluntary payments under the LHWCA without 4 formal
award is not barred from subsequently sceking, relief
mder the Jones Act. G. Gilmore & C. Black, Law of
Admiralty ‘435 (2d.ed. 1975); see .4 A, Larsom,
Workmen's Compensation Law § 90.51, p. 16-507 (1989)
(collecting cases); Simms v, Valley Line Co., 709 F.2d
-409, 412, [**494) and n, 3 and 5 (CA5.1983). This is

‘g0, quite obviously, beomisé the question of coverage has

never actually been- litigated, Moreover, the LHWCA
clearly does not comprehend such a preclusive effect, as
it spevifically provides that-any' amounts .paid to an
employee for the same injury, disability, or death
pursuant to the Jones: Act shall be.credited agairst’any
lability imposed by the' [<92] LEWCA.3 33 U. 8. C. §
-903(e): See Gilmore & Black, supra, at435, . .~

 peLEQHRUB) [11B] - N

.5 TFor this same reason, equitable’ estoppel
‘arguments  spggested by amicys Shipbuilders
. Coungll of Amerioi must fail. Where fuil
commpensation credit reroyes the threat of double

recovery;. the oritical element of detrimental
relimnca does pot appear. See Heckler V.

" Community Health Sepvices of Crawford County,
Inc., 467 U.S. 51, 89, 81 L. Ed. 2d 42, 104 5. Ct.
2218 (1984); Lyng v. Payne, 476 U.S. 926, 935,
90 L. Ed, 2d 921, 106 S. Ci. 2333 (1986).
Acgument by amicus wowld force injured
maitime workers to an election of remedies we
do not believe Congress to have intended.

m .

’[*_**LEdHRtiB] {48)
(**{LEAARGC] [6CIBecause a ship repairman may
spend ol of his working hours aboard a veisel in
furtherancé ofits 'mission ~- gven ote used exclusively in

[*LEAHRSB]  [5B]
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ship repair work -~ that worker may qualify as & Jones
Act seaman, By ruling as a matter of law on the basis of
Job-title or occupation alone, the District Court foreclosed
Gizoni's ability to make this showing. "If reasonable
persons, applying the proper legal standard, could differ
a8 to whether the employee was a ‘member of a crew,’ it
Is a question for the jury.” Wilander, 498 U.S. at 356, The
Ninth Cirenit concluded that questions of fiet existed
regarding whether the floating platforms were vessels in
navigation, and wheilier Gizoni iad sufficient connection
to the platforms to qualify for seamen status. § Gizoni
alfleges faots in support of each of these propositions --
facts which Southwest Marine disputes, Compare Brief
for Respondent 11 with Brief for Petitioner 3. Summary
Jjudgment was inappropriate.

P LEdBRSC) [5C)

6 _The Ninth Circuit also found questions of fact
to remain concerning whether Gizoni aided in the
navigation of these platforms. Afler MoDermott
It'l, Inc. v. Wilander, 498 U.S. 337, 112 L, Ed. 2d
366, 111 8. Ct 807 (1991), however, only
“employment-related connection to a vessel in
navigation" Is required. Jd, at 355. To be a
seaman, the employee need ot aid in navigation,

The judgment of the Court of Appeals is

Afftrmed.

JUSTICE THOMAS took no

part in the
congideration or decision of this case. :
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e | L Dai(yJopmalDAR 7769
- ot Eﬂbl‘llaty 21, 1995, Argued
) o Jungld,1995,Decided
PR!OR HIS'l'Ol!Y: . ON ijl‘ OF CBRTIORARI navagaﬁon" requited. ﬁ:r seamai statug, under-the Jones
0 THE ‘UNITED STA,ms co’tm‘ OF APPEALS . Act, MeDérmott Int', Inc. v. Wilander, 498 S, 337,
FDRTHB SBOQND CIRCUI’I;‘ 355, 1,12 L Ed 2d 866, 7] 5 ct 807 eznstswhere an
_ . individual contributes to 4 vessgl’s functhn ot the
) DISPOSITION: 20 F.3d 45, pfﬁqned. . ageompiishment of its mission; the oditeibition is Hpniied
v :-5' e :;x : T S man“ﬁwrm“lmw%m .u. ‘,Yﬂmjp,the
?( L contnbutmp i§ sui)smmal
::( SYLLABUS ‘ nature; and tﬁe coprse of Ihg in;dividual's emp!oyment

Respondent  Latsis' duties .85 a superintendent
engineer for petitioner Chandris; Tn., réguited him to
teke voysges on Chanduis' ships. . I-Ia lost, ‘substantial
vision. in- ome. oye. aﬂer_.p condition that-he_developed

while on one-of fhoge vnyages,went untteaqd by a.ship's.

doctor. Following his. recuperaﬁon, he sailed tp Germany
on the 8, 8. Galilea and stayed with t&;q:smp wlule it-was
in drydock for refurbishment. Subsequently, he  sued
Chandris for damnges for, his eye infury under.the Jones
Act, wtnch provides a.negligance gause of action for "any
seaman” injuced "in the course of his employment." The
District Court instructed the jury that Latsis was a
"seaman” if hewWas permanently assigned to, or
- performed a substantial. part of his work on, a vessel, but
that the time Latsis spent with the Gatileo while it was in
drydack ¢duld not be considered because the vessel was
thien’ out of naxhgation. The jury retumed-a verdiot for
Chandris based solely on Latsis' séaman status, The
Conut of Appeals vacated the judgment, finding that the
jury instraction improperly framed thie fsgid primarily in
tetms of Latsis' tempotal relationship io the vessel. It held
tlmt the "empf(:yment 'rblated connection to'n v:assel in

regularly exposes him to the hazards of the sés, Tt also

.found that the District Conrt, ewed. in. instructing the jury |

that the Galileo’s, drydock time qnnld ‘!% cqunt in the
mbsumﬁal conngcﬁm; equation,

Hod: | 0

4

oy

L 'l'he "employmeﬂt-relate'd’ ‘conmection'to # vessel
in navigtion” necessary for seaman stafiis comtprises two
basic elsmiénts; ‘The" workery'diies misst cortribute ‘to

" the function of the vessel or to the'icoomplishricint of its
. missxon. id, at’ 355; and the' wmkef must have ‘&
'ennnection to a vessel in navigition (or an identifinble

gioup of vessels) t that s substa’ntial in both its duration
and its nature, Pp, 354-372,

‘a) The Jomes Aot pfovides heightened logal
piotections - to* seamen becausé of their exposure to the
perils of the sea, but does not define the term "seatnant”
However, the Court's Jones Act casés establish the: basic

. principles that ‘thé term does not include  land-based

wotkets, 498 U.S. ai 348, and that seaman status depends
“not on the place where the injury is inflicted . . - but on
thie nature of the seaman's service, his status a5 a member.



5158, 347, %; 115 8. Ct, 2172, *»;
132 L. Ed. 2d 314, ***; 1995 U.S. LEXIS 4047

of the vessel, and his relationship , . , fo the vessel and its
operation in navigable waters," Swansor v. Marra
Brothers, Ine., 328 U.S. 1, 4, 90 L. Ed. 1045, 66 S, Ct.
3869, Thus, land-based maritime workers do not become
seamen when they happen to be working aboard a vessel,

and seamen do not lose Jones Act coverage when theit §

service o a vessel takss ther ashoré, Latsis' proposed '

“voyage test'-under which® any ‘maritime worker

assigned to a vessel for the dumtion of a voyage, whose
duties contribute to the vessel's mxssion, would be a .
seaman for injuries incurred during tha voyager-conﬂfuts
wilh this status-biased inguiry. Desper v. Starved Racfc

Ferry Co, 342 US. 187, 190, 96 L. Ed; 205,72 5. C4 "™ %

216, and Grimes v. Raymond Concrele Plle C'o, ssus !
252, 255, 2 L, Ed, 2d 737, 73 8. C1, 637, dxshnguished
Pp. 354-364, Co

(b) Beyond the basic themes outlined here, the
Courfs cages have been silent s o the premse
relghonshxp a maritime worker must bear io a Vessel in
" order to coms within the. Jories Aet's ambit, leaVing the
iower federal courts the task of developing appropriate

criterip to dnsunguish "q{np’s compalw" from and-based
mmﬁme ‘workers,  Those Gotits genemlly require at Ieast
ﬂcant connec%ion to a vessel in navngatioh '(6r to an
idenﬁﬁnble ﬂeeﬁ of" veasels) for a mantlme worker tg
qunlify as 8 seatnan under the.)’ones Aci Pp 364»368

{c) Th&' testfor Sehiman status adoﬁted here has two
essentinl requirements. ‘The fitst is a broad threshold
requirement that makes all maritime employees who do
the ship’s work eligible for seaman status. Wilander,
supra, at 355. The second requirement determines which
of these gligible maritime gmplayges have the required
employment-rela conneotion to a vessel in, navxgatinn
to make them § '!! fict entitled to Jones Act benefits, This
requiremont gives full ‘effect o the remedial soheme
oreated by. Congress and separates sea-based manhme
employees entitled, to Jones Act protection fmtn
land-based workerg, whose. employment does not
regularly expose them to the perils of the sea. Who is a
"member of a crew” is a mixed question of law and fact.
A jury should, be able to comsider all relevant
citcumstances bearing on the.two requirements.- The
duration of a worker's connection to a vessel and the
nature  of the . worker's aofivities, taken together,
determine whether he is & seaman; because the ultimate
inquiry is whether the worker is part of the vessel's crew
or simply a land-based employes who happens ‘o be
working on the vesse] at a given fime. Although seaman

states is not nierely 8 temporal congept, it includes a
temporal element. A worker who spends. only a small

fraction of his working time aboard a vessel is )

- fundamentally land-based and thercfore not a crew
member regardless of his duties. An appropriate rule of
. thumb is that a worker who spends fess than about 30
percent of his time in the servibe of a vessel in navxga&:on
should not qualify as a seaman, ‘This .figure is only a
guideline that allows a court to take the question froiu the
jury when a worker has a clearly inadequate temporal
"eonnection to the vessel. On the other hand, the seaman
. Status inquiry should not be limited exclusively to an
exannnaﬂon of the ovetall course of a worker's service
With a particular employer, since his seaman status may

" Shange with his basio assignment, Pp. 368-372,

Z. The District Court's deydock instruction was

erroncous. Whether a vessel 5 in navigation is a

fact-intensive question that can be removed from the
jury's consideration only where the facts and the law will
reasnnably support one conclusion, Based upon the
record here, the trial court failed adequato!y to justify its
decision to remove that question from the jury. Moreover,
the court's charge to the jury swept foo broadly in
prohibiting the jury from considering the time-Eatsis
spent with the vessel while in drydock for any puspose,
Pp. 372-376, -

| 20 F3d 45, affirmed, "

O'CONNOR, Iy delwered the apinion of the Court,
in which REHNQUIST, C. J., and SCALIA, KENNEDY,
soumk, and GINSBURG, JJ., joined.-STEVENS, J.,
filed an opinion concurring in the judgmerit, in which
THOMAS and: BREYER, 13., joined, post, p. 377.

COUNSEL: David W, McCreadie argued the' cause for
pefitioners: With him on the bricﬁa were David F. Popa
and Christ Stratakis.

Lewis Rosenberg argued the canse fcr respondént. Wlth
him on the brief was Barty I, Levy. * : .

*  Briefs of amici curige urging reversal were
filed for the City of New York by Paul A. Crotty
and Leonard J, Koerner; and for TECO Transport
& Trade Corp. et pl. by Robert B, Acomb, Jr., and
Robert T, Lemon 11,

Briefs of amici curiae urging affinmance were
filed for the Association of Trial Lawyers of
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_superinendent, éngineer.

- SI5U.S. 347, ,115 S. Ct. 2172, **;.
132 L. Bd. 2d 34,4 1995 U.S. LEXIS 4047

America .by Stevan C. Dittman and Larry, §.
Stewast; -and -for the United Brotherhood, of
Carpenters and Joiners of- America by Iolm R.
Hillsman, .

JUDGES: O'CONNOR, 1., delivered the opinion of the

' Court;” in ‘which REHNQUIST, C. J, and SCALIA,

KENNEDY, SOUTER, and GINSBURG A3, Joined.
STEVENS, I, filed an opinfon. congurring in the
judgment, in which THQMAS and BREYBR. JJ,, Jjoined,
post,p.377. . |

OPINION RY: O‘CONNOR

: OPINION

|*349 |**z,181| l***325[ JUSTICE
O'CONNOR. livewd the opinion of the Court. -

["’**LEdHRlAI [lA] [*LEJHR2A} [2A]

1 ["**LEJHR3A] [3A]This case asks.us to clarify what
. vemployment-related commection to a vessel in
- mavigation," MgDermott Int'l, Inc. v. {*350) Wﬂandpr, :
498 U.S. 337, 395,412 L, Bd, 2d 866, 111 5..CY, 807

,(1991). i neeensnry fora mantlme wotker to qugllfy asa
seaman unde the Jones Aet, 46 USC. dpp. § €8§(a),
Wilayder, we addremd the t;?e of aclmtfes that a
semqan mgst perfom and held that, uqder the ques Act,
Seaman’s job ‘need noi be Timited o
u?nsppmtion-gelated ﬁmqtlons tlmt direptly ‘aid, i the
vessel's ngvigation, We ngw dsitenﬂine what rela;iomhip
a’ worker must heve to the vessel, regm‘dless of the
specific. tasks the’ worker undemkes, in order to obmin
seaman stgtus, ,

Y o PR ATt e

‘*w*{il&]l B P ,
In May 1989, respondent Adtcifos Latsis’ was
gmployed by petlﬂoner Chandris, Inc., as a salaried
Latsis was, responsible for
mainmning and up-dating’ the electronic’ and
eqmmpninahons equipment ot Chandris’ flest of

. vessels, which congisted of six passenger cruise ships.

Each slup in.the Chandris fleet carried between. 12 and
14 engineers whp were asslgneqi permanent]y to, that
vessel Latsig,- on ¢he other hagd, was one of two

supervwmg engineers based at Chandris' Miami office; -

hig duties ran to the entire fleet and included not only
overseeing the vessels' engineenng depattments, which
requited him to take a number of voyages, but ulso
planning and directing ship maintenance from the shore,

Latsis claimed at trial that he spent 72 percent of his time
at sea, App. 58; his immediate supervisor testified that
the appmpnate figure was closer fo 10 peroent, id, at
180,

On May 14, 1989 Lams sailed for Bermuda aboard
the S. 8. Galileo to plan 4 for an upcoming renovation of
the ship, wlnph wag one ‘of the older vessels in the
Chandris fleet. Lmis developed a pmblem with his right
eye on the day of depaxture, and he sav thé ship's doctor
as the Galileo left port. The docjor diagnosed a suspected
detached retina but fuiled to follow standavd medical
procedure, which would ave been io direct Latsis to see
an ophthalmologist on an emergency baelq. Instead, the

ship's docm mcommended [*351] that Latsis relax until

he could see an eyg speoialist when the Galileo atrived in

- Betmuda ‘two -days later. No attempt was made to

transport Latsis ashore for protpt medical cire by means
of a pilot vessel or helicopter during the 11 hours it took
the ship to reach the open sea from Baltimore, amel.atsgs
received no farther medjcal care wil after t@g shfp
amrived in Bermuda. In Bermudg, a doctor dia, sef
detached weting  and reqqmmended lmmedlate
hospitalization ‘and surgety. Auhongh the operation, was a
pamal success, Latsis lqst 75 pereemt of his visiondn his
right aye., .

Followmg his reeuperaﬁon, which  lasted
apbroximately six weeks, Latsis resumed his duties with
Chandris, On September 30, 1989, fe sailed with the
Galjleo to Bremethayen, Germany, where the vessel was
placed in drydoek for. 2 G-month refuibishment. After the
conversion, the eompany renamed the veswel the S. S
Meridian, Latsns. who 'had been with tlle ship the entire
time it was in drydock in Bremexhaveq. sailed back to the
Umted States’ o, board the ‘Meridian and continued to
work for Chandris until November 1990, when his
employment wag terminated for reasons that are not clear

from the record,

Ts Qctober 1991, Latsls ‘filed suit in the United States
District Court for the Southern District of New Youk
seeking compensatory damages under the Jones Act, 46
US.C. App. § '688, for the negligence of the skip's doctor

" that resulted in the significant loss of sight in Latsis' tight

eye. The Jones Act provides. in'pettinent part, that “any
seaman whé dhall suffer fersonal injury in the course of
his employment may, at his election, maintain an acubn
for damages at law, with the right of trial by jury . .

- The District Court instructed the- jury that it could
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conclude that Latsis was a Seaman within the [***327]
meanmg of the statute lf it’ found as follows: - e

"The plamﬁff was either permaueatly
. assigned to the vessel or Jperformed a
_ [4352] substantial [**2182] part of his
, work on the vessel. T determining "
.. . whether Mr. Latsis performed's substantial .
o part of bis work oa the vassel, you miay
rot consider the peried of nme the Galilea *
was 'in drydoek ‘in Germany,” because
dunn'g that' time penod she was ont of' .
navigauon. You may, however, consider’
the time spent sailing to and from
Germany for the eonversion. Also, on this
fiest clement of beis & seaman, seamen” "
" do not include land-based workers " App
' 210 ‘

’l‘ge ﬂﬁtﬁes stipulated to the District Court's Yecond
requil*émem for Jones Act coVerpge~that Latsis' dties
. “ohkiiifed t the aceoinplishment of the missidns of ie
“‘Chaidris vessels, Id, di 211. Latsis did not objeet {0 the
sefiinall status jury instructions in their entivety, but only
odntested that portion of'the chge which explioitly togk
frow the jucy's coisideration the period of time ihat the
-Galileo was in drydock, The jury returned a verdict in
j’a-mr of Chandris solely on the issue of Latsis' status as
4 seaman under Ihe Jones Act. Id,; at 213. ° ’

" Respondent appealed to the Court of Ajipeals for the

Second  Cirouit, - ‘which vabated the judpment’ and ~

remanded the cage for a new trial. ‘20 F.3d 45 ('1994)
'l'he .court emphiasizéd that its longstanding’ tést for
‘seaman Statirs imdér the' Jones Act required "a miors oy
fess permanent comneotion with the shifi," Salgads v, M,
J; Rudalpk Corp., 514 'F.2d 750, 755" (CA2 1975, »
‘connéotion that need not be limited to time spent on the
vessel but could also be established by the nature of the
wark performed. The court thought that the alfernate
fonnulahnn employed by the District Court (permanent
aasigmnent to the vessel ot performance of a substantial
patt of his wotk on the vessel), which was derived from
Qffshore Co. v, Robison! 266 F.2d 769, 779 (CA5 1959),
unpmperly fiamed the issue for the jury primarily, if not
.soleiy, in fexms of Latsis' mpex'al refaiionship io ihe
veqse! With that understan ng of what the langnage of
the Robison test implied, the court conciuded that the
Disttict Courts seaman status  jury ‘instructions
constituted plain error under established Cirouit

4 ‘.1

precedent, The court then [*353] took this case a5 an -
opﬁoﬂnmty o clivify -its seaman status requirements,
direiting the ' District ‘Court that the JIII'Y should be
instructed on remand g5 follows.

*% % “The fest of Geaman status under the
' Jones Agt. xs an employment-rélated
" gonnection t & vessel in navigation. The
S’ testwdlbemetwhewajurynndethat(l)
7 the plalittiff contributed to the function of;:
ar helped accomplish the mission of, a
vegsel; (2) the plaintiff's contribution was
limited to a particular vessel or identifiablé
group of vessels; (3) the plaintifi's
contribution was substantial in terms of its
(@) duration or (b) naturg; and @) the
course . of the plamtxﬁfs employment
regularly exposad the plaintiff to the

‘hazards of the sga." 20 F.3d at 57.

S .

i LA

B!sewhere on the same page, however, tite court phrased
Ihe ﬂ;n'd prong as xequmng i substantial eonnectan in
tetms ‘of both durationand nature, Finally, the- Court of
Apg‘)enls hold that fie District Cotrt [*+*338] erved in
instmetmg the jpry that the tima’Latsis spént with the
slup Whlle it was in drydock couid ‘not count in the
m;bstantla! conneotlon .equation. I, at 55-56." Judge
geeyse dissemed argumg that the drydoek instruction
Was 25 ‘U8t exroneous and that the remaindor of the ehatge
Jnd not constltute plain exvor, ¥d, at58

We granted certiorar, 513 U.S, 945 (1994), to
resolve the continuing conflict among the Courts of
Appeals regarding the appropriate requitements for
seaman status under the Jopes Act, * .

*  I**LEAHRAB| [4B]We granted ceriidiri
. onthe f‘ollowing question, set forth in the pemmn
“'What employment-related contigotion to & v'essel
in navigation is necessary for a maritime Worker
to qualify as a seaman under the Jones Ac;, 46
Usc's 6387 Pet, for Cert. i. Petitioners  arglie
for the first tinie’ ii{ ‘their opening brief on the
. merits that, heeause resporident feiled to raise’a
T tinhely objection under Rule 51 of the Federal
" Rules qf Civil Procedm'e, we should limit the
seupe of our review to the natrower istue of
whether the Dismct Court's seaman status jury

o
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i« instractions constituted "plain .error.” Brief for
., Petitioners 12-14, Under this Court's Rule. 14.1(a),
-+ only she questions set forth in the petition [for

gertiorati], or..faicly .included therein, will by

considered by the Court,” see, e. g., Berkemer v.
MeCarty, 468 U.S. 420, 443, n, 38, 82 L. Ed, 2d
317, 104 8. 'C4. 3138 (1984), and our Rule 24.1(2)
provides that a merits brief should not "mige
additional questions or change the -substance of
the questions already presented™ in the petition.

« See also Faumi Seimitsu Kogyo Kabushiki Kaisha
v. U.S. Philips Corp., 510 U.S. 27, 31-32, 126 L.

" Ed. 2d 396, 114 S. Gt 425 (1993); Tayior v.
.. Freeland & Kronz, 503 U.S, 638, 645-646, 118 L.
ot Ed:2d 280, 112 5. Ct. 1644 (1992). Because
petitionets did not raise the issue in the petition

for certiorari, we will not consider. any argument
they may have under Rule 51 conceming the

" effect of respondent’s failure to object to the
*seaman slms Jury: insmﬁons in the:r entirety,

m54l ["’*2183] .

&

© The Jones Act provides a cause of action in
negligence for "any seaman” injured “in the course of his
employment.” 46 U.S.C. App. § 688(a). Under general
maritimé law'prevailing prior tothe statute's enactinent,
seatien vwere entitled to “maintenance and cure” from
their employer for injuries incurred “in the setvice of the
ship® arid-to'recover damages from the vessel's owner for
“injuiries received by seamen in‘consequence of the
uhseawoithiness of the ship,” but they were-*not allowed
o resover dr indemaity for the negligence of the.master,
o atiy-member: of the orew.". The Osceola, 189 U.S, 158,

. 175{ 47 L, Ed. 760, 23 8. Ct, 483 (1903); see also Cortes

v, Baltimoré Insular Line, Inc., 287 U.S. 367, 370-371, 77

L, Bd, 368,538 Ct. 173 (1932). Cohgress enacted the

Jovigs Act in 19200 remove thé bar to suit for iegligence
articulated fn The Osceola, thereby completing the ttilogy
of" heightetied : ogal -protections  (omavailable to other
mariiime’ wotkets)-that’seamen receive because of their

" expuiure to the "perils'of the sea.” See G, Gilmore & C.

Black, Law of Admiralty § 6-21, pp. 328-329 (2d ed.
1975); Robeitson, A ‘New Approach to Determining
Seaman Statvs;, 64 Texas L. Rev. 79 (1983) (heteinafier
Robertson). Justice Story identified this animating
purpose behind the legal regime governing maritime
injuries when he obssrved that scamen "areremphatically
the wards of the admiralty" because they "are by the

pecutiarity of their lives Hableto sudden sickness from

[*355] change of. climate, exposure to perils, and
exhausting labour.” Harden v. Gordon, 11 F. Cas, 480
485, 483 (No. 6,047) (CC Me. 1823). Similarly, we stated
in Wilander that "traditional geamen's remedics . , . have
been ‘universally [*+*329) recognized as . growing
out of the status of the seaman and hls peculiar
relationship to the vessel, and as a feature of the maritime
lnw compensating or offvetting the special hazards and
disadvantages to which they who go down to sea in ships
are subjected.” 498 U.S. at 354 (quoting Seas Shipping
Co. v. Sleracki, 328 U.S, 83, 104, 90 L. Ed. 1099, 66 5.
Ct. 872 (1946) (Stone, C..J., dissenting)).

The Jones Act, however, does not define the term
"seamasi® .and therefore leaves to the cuuﬂs tha
determination of exaptly which maritime workers are
entitled to udmiralty's, special protection. Early on, we
concluded that Congress intended the term to have ifs
established meaning under the general maritime law at
the time the Jones Act was enacted. See Warner v.

Goltra, 293 U.S. 155, 159, 79 L, Ed, 254, 55 8. Ct, 46

(1934). In Warner, we stated that "a seaman is a mariner
of any degree, one,who lives his life upon the sea.” Id, at
1357, Similatly, in Norton v. Warner Co., 321 U.S, 563,
572, 88 L. Ed, 931, 64 8. Ct. 747, (1944), we.suggested
that “every one is entitled to the, privilege of a seaman
who, like seamen, at ail times confributes. to the labors
aboug the operation and welfare, of the ship, when she is
upon a voyage" (quoting T%e Buena Venturq, 243 F. 797,
799 (SDNY 1916)),

(**LEJHRS] [5]Congress provided spme content for
the Jones Act requirement in 1927 when it enacted the
Longshore and Hatbor Workers' Compensation Act
(LHWCA), which. provides scheduled compensation (and
the exclusive remedy) for injury to a broad range of
fand-based marifime workérs but which also explicitly
excludes from its coverags "a master or member of 2
crew of aity vessel.” 44 Stat, (part 2) 1424, as amended,
33 U.S.C. § 902(3)(G). As the Coust'has stated on several
vecations, the Jones Act arid the LHWCA are mutually
[¥356] exclusive compensation regimes: "master or
member of a crew' is a fefinement of the term 'seaman’ in
the Jomez Act it excludes from LHWCA coverage
{**2184] those properly covered undet the Jotes Aect."
Wilander, 498 U.S. af 347, Indeed, "it is odd but true that
the key réquicement for Jones Aot coverage now appeats
in another statute." Ibid, Injured workers who fall under
neither category may still recover under an applicable
state workers' compensauon scheme oc, in admiralty,
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“under general maritime tort principles (which are
admittedly less generous . than the Jones Acts

protections). See Cheavens, Terminal Workers' Injury

and Death Claims, 64 Tulane L. Rev. 361, 364-365
(1989).

Despite the LHWCA language, drawing the
distinetion beiween those marltime workets who should
qualify as seamen and those who should not has proved
to be a diffioult task and the sowrce of much
litigation--particularly because "the myriad circumstances
in which men go upon the water confront coutts not with
discrete classes of maritime employees, but tather with a
spectrum ranging from the blue-water seaman to the
land-based longshoreman.” Brown v. ITT Rayonier, Inc,,
497 F.2d 234, 236 (CAS 1974). The federal courts have
struggled over the yeats to artictlate generally applicable
criteria to distinguish among the many varieties of
maritime  workers, often  developing  detailed
multipronged tests for seaman status. [***330] Singe the
1950's, this Court largely has left definition of the Jones
Act's scope to the lower courts, Unfortunately, as a result,
"the porils of the sem, which mariners suffer ad
shipowners insure egainst, have met their match in the
perils of judicial review." Gilmore & Black, supra, § 6-1,
at 272, Or, a5 one colirt paraphrased Diderot in reference
to this body of law: ““We have made a labyrinth and got
lost in it. We must find our way out.™ Jojmson v. John F.

Beasley Constr, Co., 742 F.2d 1054, 1060 (CA7 1989, -

[***LEdHR4A] [4A]cert. denied, 469 U.S, 1211, 84 L,
Ed. 24 328, 105 5. Ct 1180 (1985); see 9 Oeuves
Completes de Diderot, 203 (J. Assezat ed. 1875), )

[*3571 A

In Wilander, decided in 1991, the Court attempted
for the first time in 33 years to clarify the definition of a
"seaman” under the Jones Act, Jon Wilander was injured
while assigned as a foreman supervising the sandblasting
and painting of various fixtures and piping on oil drilling
platforms in the Persian Gulf, His employer olaimed that
he could not qualify as 2 seaman because he did not aid in
the navigation function of the vessels on which he served.
Eruphasizing that the question presented was narrow, we
considered whether the term "seaman” is limited to only
those maritime workers who aid in & vessel's navigation,

Afler surveying the history of an "aid in navigation”
requirement under both the Jones Act and general
maritime law, we concluded that "all thoss with tha

‘peculiar relationship to the vessel’ are covered under the
Jones Act, regardless of the partioular job they perform,”
498 U.S. at 354, and that "the better rule is to define
‘master or member of a-erow' under the LHWCA, and
therefore 'séaman’ under the Jones Act, solely.in terms of

- the employee's cannection tb a véssel in navigation,” ibid,

Thus, we held that, althotigh "it is not necéssary that a
sedman aid" in navigation “or contribiote to the
trangportation of the vessel, . . . a seaman must be deing
the ship's wotk." Jd,, ‘ait 355, We explained that "the key
10 seaman status is employment-relited connection fo 2
vessel in navigation," and that, although “we are not
called wpon here to define this conneotion in all details, . .
» we believe the requirement thiat an employee's duties
must-‘contribute to fhe functioni: of the vessel or to the
acomplishment of its mission' - captures well an
impdrtant requitement of' seanian status:" Ibid,

Beyond dispensing with- the "aid to -navigation”
requirement, however, ' Wilander. did not consider the
requisits comnection to a vessel in any detail and
therefore failed to end the prevailing confision regarding
seaman status.

[“358] B - v s

+ Respondent urges, us to find oue.way out of the Jones
Act “labyrinth". by . focusing onm. the seemingly
activity-based ‘policy underlying the statute '(the
protection of those who are exposed to.the perils of the
sea), and to conolude that- anyone working on board a
[**2185] vessel for ‘the - duration of a "voyage" in
furtherance of the vessel's mission. has the necessary
employment-related connection to qualify as a seaman.
Brief for Respondent. 12-17, Such an approach, however,
would run cotnter fo. our prior decisions and our
understanding  [#**331] y of ' the remedial scheme
Congress has established for injured maritime workers, A
brief swvey of the. Jones Act's-tortured history makes
clear that we must rejeot the initial appeal of such a

“voyage" test and undertake the more difficult tagk of

developing a status-based standard that, although. it
determines Jones Act coverage without regard to fhe
precise activity in which the worker is engaged at the
time of the injury, nevertheless best furthers the Jones
Act's remedial goals, -

[**LEHR6A] [6A]Our Jones Act cases establish
several basic principles vegarding the definition of a
seaman, First, "whether under the Jones Act or general

-
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maritime law, seamen do not include land-based
workens." Wilander, supra, at.348; see ako Allbritton,
Seaman Status in. Wilgnder's Wake, 68 Tulane L. Rev.
373, 387 (1994). Our early Jones Act decisions had pot
recognized this fundamental distinotion. In International
Stevedoring Co, v, Haverly, 272 U.S. 50, 71 L. Ed, 157,
47 8. Ct. 19 (1926); we held that a longshoreman injured
while stowing oargo, and while abourd but not employed
by 2 vessel.at dock in. navigable waters, was.a seaman
covered by the Jones Act. Recognizing that "for most
purposes, as the word is commonly used, stevedores are
not 'seamen,”™ the Court nevertheless concluded that. "we
cannot believé that Congress willingly would have
allowed the protection to,men engaged npon the same
maritime duties to vary with the acoident of their being
employed by a stovedors rather than by the ship.” Id, af
[*359). 32, Because. stevedores. are. engaged in- "a
maritime service formerly rendered by the ship's orew,*
ibid, (citing Atlantic Transport Co. of W. Va. v. Imbrovek,

234 U852, 62,58,L.. Ed, 1208, 34 8. Ct. 733 (1914')), :
we concluded, - they should receive the Jones Aet's -

protections. See also Uravic v, F. Jarka Co., 282 U.S.

234, 238, 75 L. Ed. 312, 51.5. Ct. 111 (1931); Jamison v.
Encarnacion, 281 US. 635, 639, 74 L. Ed, 1082, 50 S.

Ct. 440 (1930). In 1946, the Cm;rt belatedly recognized
that Congress had acted, in passmg the LHWCA in 1927,
to-underout the Court's reasoning in the Haverty line of
onses and to emphagize that land-based maritime workers
should -not be entitled .to the scamen's tmgl,itional
remedies. Our decision in Swarnson v;. Marra Brothers,
Ine,, 328 US, 1, 7, 90.1, Ed. 1045, 66 5. Ct. 869-(1946),
acknowledged that Congress had expressed ity intention
to "confine the benefits of the Jones Act to the members
of the orew of a vessel plying in navigable waters and to

* substimte for the right. of recovery recognized by the

Haverly-casg. only such rights to compensation as are
given by [the LHWCAL" See also South Chicago Coal &
Dack Co. v, Bassent, 309 ULS. 251, 257, 84 L. Ed. 732, 60
S Ct 544.(1940). Through the LHWCA, therefore,
Congress "explicitly denied & right of recovery under the
Jones Act to maritime workers not members of a crew
who are injured on board & vessel.” Swanson, supra, at 6.

-And this recognition process culminated in Wilander with

the Court's statement that, "with the passago of the
LHWCA,. Congress established a olear distinction
between land-hased and sea-based maritime workers. The
lntter, who owe their allegiance to a vessel and not solely
to a land-based employer, ate seamen.” 498 U.S. at 347,

[***LEQERT} [7]In addition to recognizing a [*+¥332§

fundamental  distinction between land-based  and
sea-based marjtime employees, our cases also emphasize
that Jones Act coverage, like the jurisduction of admiralty
over causes of action for maintegance and cure for
injuries received in the course of a seaman's employment,
depends “not on the place where the injury is inflicted , . ,
but on the aature of the seaman's service, his status ag a
member of the vessel, ;und his relstionship s [*360]
such 1o, the vessel and its operation. in navigable waters,”
Swarison, supra, at 4.Thus, maritime workers who obtain
seaman status do not loge ‘that protection automatically
when on: shore and may recover under the Jones Aot
whensver they are injured in the servios of a vessel;
regardiess: of whether the injury ocours on or off the
[**2186) ship. Yo O'Donnell v, Great Lakes Dredge.&
Dock.Co.,. 318 U.S. 36, 87 L. Ed, 596, 63 §. Ct. 488

¢1943), the Court-held: a shipowner- lible for: injuries

cauged to.a sepman by a, fellow crew. member while the
former. was on shore repairing a conduit-that was a part of
the -vessel -and that was used for discharging the ship's
caxgo. We explained;:“The' right of recovery-in-the Jones
rAct is given to the seaman as such, and, as in.the case of
maintenance and cure, the admiralty jurisdiction.over-the
suit dependsnot on the place where the injury is.inflicted
but on the nature of the service and-ifs relationshipto the
operation of the vesse] plying in navipable waters.” Id, at
42-43, Similatly, the ‘Couet.in Swansor emphasized that
the LHWCA "leaves unaffected the rights of members of
the crew of a vessel to recover under the Jones Act when
injured - while pursuing . their .maritime .employment
whether on-board . . . or on shore. 328 U.S, at 7-8. See
also Braen v, Pfeifer Ol -Tyansp. Co., 361 U.S, 129,
131-132, 4 L. Ed, 2d 191,-80 8. Ct. 247 (1959).

[+*LEJHRS] [8]Our LHWCA cases also recognize
the converse: Land-based maritime workers injured while
on a vessel in mavigation temain covered by the LETWCA,
which exptessly provides compensation for injurics to
certain workers engaged in “maritime employment" that

+ are fncurred "wpon the navigable .waters of the United -

States,” 33.U.8.C. § 903(a). Thus, in Director, Office of
Workers" Compensation Programs v, Petini North River
Assoclates, 459, U:S, 297, 74 L. Ed, 2d 465, 103 §. CI.
634 (1983), we held that a worker injured while "working
on & barge in actual navigable waters” of the Hudson
-Rivet; id,, at 300, n. 4,-conld be compensated under the
-LHWCA, id, of 324, See also Parker v. Motor Boat
Sales, Ine., 314 U.S. 244, 244-245, 86 L. Ed. 184, 62 §.
‘Ct 221 (1941) (upholding LHWCA coverage for a
worker testing [*361] outboard motors who “was
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dtowned when a motor boat in which he vas 'riding
capsized"). Thesé¢ decisions, which reflect . our
longstainding view of the LHWCA's scopa, indicate that a
maritime worker does not becoime a "member of a crew”
a8 sooit as a vessel leavés the dock, B

[***LEJHRY] [9it is therefore well sottled afier

decades of - judicial interprotation- that the Jomes Act

inquiry is fndamentally sttus- based: Land-based
maritime workers. do'not biecome seamen because they
happen to be working ori'board a véssel when they are
injured, and scamen do not lose Jones Act proteation
when the’ course of their service to a vessol takes
1**¥333]. them 'ashore. In spite of this background,
respondent and JUSTICE STEVENS suggest thiat any
mritime’ worker who'is agsigned 0 a’ vessel ‘for. the
duration of a vojags--and whose duties contribute o the
vessel's mission--should - be classified as a ‘seaman for
purposes of injuries’ incurxed during that voyage. See
Brief for Respondent 14; poss, at 377 {opinion concurring
‘in judginent), Under such a "voyage: test," which refies
principally upon this Court's statéments that the Jonés
Act was’ designed'to protecy maiitime workérs who are
‘exposedl ‘to: the "Spediul hazards™ and - "particular perils”
characteristio of Woik on-vessels at sea, - ses, ¢, &

‘Wilander, supra, at 354, the worker's activities at the

time of the injury would be cotrolling, .-

t sed gy

[**LEJHRI0] " [10]The diffioulty with respondent's

argument, as ths foregoing discussion makes clear, is that

the LHWCA, repudiated the Haverty line of cases and
éstablished that a worker is no fonger considered to be a
seaman simply because he Is'doing a seaman’s work at
the time of the injury. Seaman status is not coextensive
with seamen's risks. See, & g, Basley' v, Southern
Shipbuilding ‘Corp., 965 F.24 1, 4-5 (C45.1992), cert.
denied, 506 U.S. 1050, 122 L. Ed. 2d 124, 113 8, Ct, 969
(1993);. Robertson 93 (following "the averwhelming

© weight of authority in taking it as given that seaman

status cannot be established by any worker who fails fo
demonstrate that a significant portion of his work was
done aboard a vessel' and acknowledging that "some
{*362] workers who onmistakably confront the: perils of
the sea, oftein in exteeme fotm, are thercby left out of the
seamen's profections” (footnote omitted)). A "voyage
test” would confliot with our prior understanding of the
Jones Act as fundamentally status based, granting the
negligence cause of action to those maritime workers
who form the ship's company. Swanson, [*42187]
supra, at 4-5; O'Donnell, supra, at 42-43.

Desper v. Starved Rack Ferry Co, 342 US. 187,

190, 96 L. Ed. 205, 72-8. C1, 216 (1952), is not to the

contracy. Although somd . language in that case does
suggest that whether an individual is a seaman depends
upon "the activity in'which he was engaged at the time of
injury," the context of"that -disoussion reveals that
"activity" referred to' the worker's employmeiit as a
‘laborer on'a vessel undergoing seasonal repaits whils ont
of navigation, and not o hig-precise task at the time of
injury, Similacly, despite Justice Harlan's suggestion in
disseat that the Court's decision in Grimes v. Raymond
Concrete Plle Co., 356 U.S, 252, 21, kd, 2d 737, 78 S,
Cl. 687 (1958), uecessarily construed the word seaman
"o nican nothing more than a person ‘injured while
working at sea,” id, af 255, dur short per curiam opinion

in that case does not iidicate that we adopted so

expansive a reading of the statutory term. Citing our prior
cases which .emphasized that the question of seaman
status is normally for the factfinder to decide, ses, . g.,
Senko v. LaCrosse Dredging’ Corp, 352 US 370,
371-372, 1 L. Ed. 24-404, 77 5. Ct, 415 (1957); Bassett,
309 US. at 257-258, we reversed the Jjudgment of the
Court of Appeals arid held simply that the Jury could have
inferved from the facts presented that the petitioner was a
member of a orew in light of his [***334) &itrall
Servicé to the ocompany (a5 the District” Court' had
‘omcluded in ruling on a motion for & directed vefiiot'at
the close of petitioner's case). Grimes; supra; at 253,
That neither Desper nor Grimes altered our’ established
courss in favor of 4 voyage test is confimed by reference

to o kiter decision in Byden, supra, at 131, i which we.

topented that “the injured party miust ofcourse” have
'status as a member of the vessel' for it is'seamen, not
others who may work on [*363] the vessel ( Swanson v,
Marra Bros.,. 328 US. 1, 4, 90 L. Ed. 1045, 66 8. Ct.
869), to whom Congress extended the protection of the
Jobes Aot '

[***LEdJHR11] [11] [***LEdHR12) [12]We believe it

is important to avoid "“engrafting upon the statutory
classification of & "seaman® a judicial gloss so protean,
elusive, or arbitrary as to permit a worker fo walk into
and out of coverage in the course of his regular duties."
Barrett y. Chevron, U.S.4, Inc, 781 F.2d 1067, 1075
(CA3 1986) (en banc) (quoting Longmire v, Sea Drilling
Corp., 610 F.2d 1342, 1347, n. 6 (CAS 1980)).Ja
evaluating ‘the employment-réfated connection of a
maritime worker to a vesse! in navigation, vouris shouid
not employ "a ‘snapshot' test for seaman. status, inspecting
only the situation as it exists at the instant of injury; a
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more enduring relationship is contemplated in the
jurisprudence.” Easley, supra, at 5. Thus, a worker may
not oscillate buck and forth between Jones Act.coverage
and ather remgdies depending on the activity.in which the

- worker was engaged while injured. Reeves v. Mobile

Dredging & Pumping Co; 26 F.3d 1247, 1256 (CA3
1994), Unlike JUSTICE STEVENS, see post, at 383, we

- do not belisve that any maritime worker on a ship at sea

as part of his employment is automatically a member. of
the crew of the vessel within the meening of the statutory
terg. Onr refection,of the voyage test is also consistent
with the.interests: of employers and maritime workers
alike in being able to predict who. will be covered by the
Jones Act (and, perhaps more importantly for purposes of
the employers' workers' compensation obligations, who
will be covered by the LHWCA) beﬁn:e 2 gamcular
wutkélay begins. Co

'[‘n say thai our cases have recogmzad a dlstmetlon

- between land-based and sea-based maritime workem that

precludes applicahqn of a voyage test for seamaa status,
however, is not to say that.a marifime employee must
work ondy on board a vessel to qualify as a searnan undey
the Jones Act, In Somlzwest Marine, Inc. v. Gizoni, 502
Us. 81, 16 L Ea'. 2d_405, 112 8. .Ct, 486 (1991),
deocided only a few months: after Wilander, we conoluded
that @ worker's status as a ship repairman, one of the
enygnerated #364] oocupations encompassed within the
term employee" under the LHWCA, 33 US.C, § 902
(3), did. not: necessarily restrict the. worker to a remedy
under that statute, We oxplained that, "while in some
cases a ship [**2188] repaioman may lack the ‘vequisite
connection to a vessel in navigation 1o qualify for seaman
status, . .
connection as a matterof law. This is.S0 beoause 'it is no

the emplpyee's partioular job.that is determinative, but the

employee's connection to a vessel." Gizoni, supra, at 89
(quoting Wilander, 498 U.S. at 354) [***335} (footnote

" otmitted). Thus, we concluded, the Jones Act remedy may
be available to matitime workess who are employed by 8

shipyard and who spend a portion of their time working
on shore but spend the rest of their time at sea,

Beyond these basic themes, whmh are sufficient to
foreclose respondent's prinoipal argument, our cases are
latgely silent as to the precise relationship a maritime
worker must bear 0,2 vessel in order to come within the
Jones Act's ambit, We have, until now, left to the lower
fedecal courts the tagk of developing appropriute criteria
to.distinguish the "ship's company” from those members

. ot all ship :repairmen lack .the requisite”

of the maritime community whose employment i§
eqsentmlly tand based o

o

“The Coutt ‘of Agpeale for the First Circuit was

apparently thie firit to develop a generally applicable test

for seaman status, i Cammbo v. Cape Cod 8. 8. Co,, 123

F.2d 991" (1941), the cout retatned he pre-Swanson view
that "the word 'seaman’ under the Jones Act [did] not
mean the same thing as 'member of o erew’ under the
[LBWCA)" 123 F.2d at 994, 1t concluded that “one who
does mysottofwork ubeatd a ship lnnavigauonls a
'seaman® within the meaning ‘of tfie Jones' Act” Id, at
995, 'To the pl:rase "member of a crew,” on the other
hand, the court gave a ‘more’ festrivtive ‘meaning. The
court adnptecl ‘three eloments to define thie phease that had
been used at various tinies i ptior cases, [*365] holding
that "the requirements fhat thié slnp be i naviéaﬁon that
therebeamureorleespemauenteonmﬁonmththe
ship; and that the worker be alioard prlrharily to aid in
navigation appear to us to be the eqsenﬁal’ and decisiva
clements of the definition of 4 'membiér of a Gtew." Ibid.

Cf Senko, supra, .at 375 (Hatlan,” ., dissenting)
("According to past deoisions, to be a 'member 6£a.crew’
an individual must have some connection, more or less
permanent, with a ship and a ship's company™). Once it
became clear that the phrase "master or member of a
crew" from the LHWCA is coextensive with the term
"geaman” in the Jones Aet, courts accepted the Carumbo.
formplation of master. or member of a crew in the Jones
Act context, See Boyd.v. Ford Motor Co,, 948 F.2d.233
(CAG 1991); Estate ‘of Wenzel v. Seaward Marine
Services, Ine, 709 F2d. 1326, }327 (CA9 1983);
Whittington v, Sewer Consir. Co,, 541 F.2d 427, 436
(CA4 1976); Griffith v. Wheeling Pitisburgh Steel Corp.,
321 F.2d 31, 36 (CA3 1975), cett, denied, 423 ULS, 1034,

46 L Bd. 2d 643, 96 5. Ct 785 (1976); MeKie v.
Diamond Marine Co, 204 F.2d 132, 136 (CAS 1953),
The Court of Appeals for the Second Circuit initially was
among the jurisdictions to edopt the Carumbo
Tormulation ag the basis of its seaman stafus inquiry, see
Salgado v. M. J. Rudolph Corp., 514 F.2d at 755, but
that court took the instant case gs an opportunity to
modify the ttaditional test somewhat (replacing the "more
or less permanent connestion” prong with a requirement
that the connection be "substantial in terms of its (a)
ducation and (b) nature"), 20 F.3d at 57, o

The second major body of seaman status law.
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developed in the Court of Appels for the Fifth Circuit,
which has a substantial Jones Aot caseload, in the wake
of Offshore Co. v. Robison, 266 F.2d 769 (CAS 1959). At
the [***336] time of his injury, Robison was ai oil
warker permagently assigned to a drilling rig mounged on
a barge in.the Gulf of Mexio. In sustaining the jury's
award of damages fo Robison under the Jones' Act, the
cpurt,abandoned the aid in navigation requirement of the
traditional test and held as folfows: . .

", - [*366] "There is an.evidentiary basis’

.. fora Jones Act case to go to the jury: (1) if ..

. there i3 gvidénce that the injured workman

* was gssigned permanently, to a vessel ., . .
or performed 4 substantial part of his work,
on the vessel; gnd (2) if the capacity, in

. Which he was’ employed or the dnties

, Which. he performed cpntributed to the
function of the vessel or fo the

. fccomplishment of [**2189], its mission,

"o fo. the operation or welfaro of the vessel |

" in terms of jis maintenance during its

.+ Igvement pr .during anchorage for its

, fubure | trips M, o 779 (footnote

. omitted), . o

EC
. L * ’ 3' .
AN

Soon after Robison, the Fifth Circuit modified the test to
allow ‘seaman status for those workers who liad the

teditigite connection with ‘an "idéntifiable fleet” of

véssels, a finite growp' of vessels ‘under comtion
ovmership or control. Braniff' v. Jackson Avenue-Greina
Feyry, Inc, 280 ¥.2d 523,528 (1960), Sec ulso Bartei,
781 F.2d at 1074; Bertrand v. International Mooring &
Marine, Inc., 700 F.2d 240 (CAS 1983), cert. denied; 464
U.S: 1069, 79 L. Ed, 2d 212, 104 &. Ct. 974 (1984). The
madified Robison formulation, which replaced the
Caiumbo version as the definitive test for seaman status
in the Fifth Circuit, hias been highly influential in other
cousts as well, See Robertson 95; Miller v. Patton-Tully
Transp. Co., 851 F.2d 202, 204 (CA8 1988); Caruso v.
Sterling Yacht & Shipbuilders, Inc, 828 F.2d 14, 15
(CAll 1987); Bennett v. Perint Corp., SIDF.2d 114, 115
(CA1 1975). P o

While the Carumbo and Robison approaches may ot
seem all that- different at ficst glance, subsequent

developments in ‘the Fifth Cironi¢s Jomes Aot

Jurisprudence added a strictly temporal gloss to the Yonés:
- Act’inquiry. Undér Barret v.- Chevron, US4, Inc,

supra, if an employee's rogular dutios requite him to
divide his time between vessel and land, his status as a
crew member is determined Yin the context of his entire
employment” with his ourent employer, Id, at 1075.
See also Allbrittdin, 68 Tulane L. Rev., at 386; Longmire,
610 F.2d ot 1347 (explaining that a worked's seaman
status "should be addressed with reference to the nature
[*367) and location of his ocovpation taken as g whole").
In Barres, the court noted ‘that the worker "performed
seventy to eighty percent of his work on platforms and no
more than twenty to thirty percent of his work on vessels"
and then conoluded that; "because he did not perform a
substantial portion of his work aboard a vessel or fleet of
vessels, he failed to establish that he was a member of the
crew of a vessel." 781 F.2d ot 1076, Since Barrett, the
Fifth Clrouit voniistently has analyzed the problem in
terms of the percentage of wotk performed on vessels for
the ' employer in question-and has declined to find
seamen status where the employee spent less than 30
poroent of his” tiiné aboard ship. See, e. g, Palmerv.
Fayard Moving~& Tvansp, ‘Corp;, 930* F.2d 437, 439
(CA5 1991); Lormand v, Superiar OHl Co., 843 F 24536,

541 (CAS 1987); ooxt, denied, 484 U.S, 1031 (1988); of!

Leonard v. Dixie Well Servioe & Supply, Inc., 428 F:2d
291, 295 "33} (CAS 1987); Pickié v. liternationisl
Oifficld Divers, Inc., 791' F.2d 1237, 1240 (CAS" 1985);
cett, donled, 479 U.S. 1059, 5%1L. Ed, 24 989, 107 5. &+
939 (1987). e v
. oo B LR . .
"Although some Courts of Appeals have varied the
applicable tests to some dag;eé;‘- see, e g, Johusow v.
John F. Beasley Constr. Co,, 742 F.2d at 1062-1 063, the
traditional: Caiimbo seaman status formulation and ths
subsequent Robison .modification are universally
recognized, and one of the other is applied in every
Pederal Cirouit to have considered the issue, See Bull,
Seaman Status Revisited: A Practical Guide'To Status
Determination, 6 U.S, F, Mar, L; J. 547, 562-572 €1994)
(collecting cases). The federal courts gencrally requite at
least a significant fconnection to 2 vessel in navigation (or
to an identifiable fleet of vessels) for a maritimé worker
to qualify as » seaman under-the Jones Act. Although the
traditional test requires a "more or less permanent
connection” and the Robison formulation calls for
"substantial” work aboard a vessel, “this general
requirement vaties little, if at all, from one jurisdiotion to
another,” Bull, supra, at 587, and "the couris have
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ropeatedly held [*368] that the rolationship .creaﬁng
geaman status must be substantial in pojnt of time and
work, and not merely sporadic,” id., at 587.588.

D.

[***LEdHRIB] [1B] [***LEdHRI13] i13]
[***LEdHR14] [14] [***LEJHR1S] .([15]From this
buckground emerge the essential contours of the
“employment-related _conmection fo . a vessel in
navigation," Wilander, 498 U.S. at 355, required for an
employes. to qualify as & seaman under the Jones Agt.
'We have said that, in giving effeot to the term "seatnan,”
out comoern must be "o define the meaning for the

purpose of a particular statute" and [*¥2190] that its use
.im the Jones Act "must be read in the light of the mischief

to b coreoted and the end to be.attained.” Wamer, 293
U.S, at 158. Giving effect to those guiding principles, we
think that the essential requirsinents for seaman status are

- twofold. - First, -as - we -emphasized in Wilander, "
-employee's duties muist ‘opntribute fo the function of the

vessel or to the acconiplishment of its mission.” 498 U.S,
at 355 (quoting Robison, 266 F.2d at 779). The Jones
Act's protections, like the other admiralty protections for
seamen, only extend to those maritirne employess who do
the ship's work, But this threshold requirement is very
broad; "All who work at sea in the service of 4 ship” are
eligible for seaman status, 498 U.S. at 354,

[(***LEAHRIC] [1C]Second, and most important for
our purposes here, a seaman must have a connection to 8
vessel in navigation (or to an identifiable group of sych
vessels) that is substantial in terms of both its duration
and its nature. The findamental purpose of this

substantial conneotion requirement is to give full effectto .

the remedial scheme created by Congress and to separate
the sea-based maritime employees who are entitled to
Jones Act protection from those land-based workess who
have only a transitory or sporadic connection to a vessel
in navigation, and therefore whose employment does not
regularly expose them to the perils of the sea. See 1B A.
Jenner, Benedict on Admiralty § 11a, pp. 2-10.1 to 2-11
(7th ed. 1994) ("If it can be shown.that the employee
performed a {*369) significant part of his work on board
[#**338] the vessel on which he was injured, with at
least some degres of regularity and continuity, the test for
seaman status will be satisfied” (footnote omitted)), This
requicement therefore detenmines which maritime
employees in Wilander’s broad category of persons
eligible for seaman status becguse they are “doing the

ship's work,” 498 U.S. ar 355, are in fact entitled to the
benefits conferved upon.sgamen by the Joues Act because
they have the requisits smployment-related connection to

a vessel in navigation,

[YLEGHRIGA [16AJit is important o recall that the

question of who is 2 "member, of a crew,” and thereforg
who is & "seaman,” is a mixed queation of law and fact,
Because statutory terms are at jssue, their interpretation is
a question.of law and. it is the coust’s duty to define the

-appropriate standaxd. Wilander, 498 U.S. at 356.0n the -

other hand, "if reasqnable persons, applying the proper

logal standard, could differ as-to whether the employee

was 2 'mamber of & crew,' it is.a question for the jury,”
Ibid. See also.Senko, 352 U.S.. at. 374 (explaining that
"the determination. of whether an injured person was 3
‘membar of a crew’;is to be left to the. finder.of fact”, and
that "a jury's decision is final if it has a ressonable

basis"), The jury shoulg, be permitted, when determining .

whether - a maritime employee has the tequisite
employment-related connegtion to a vessel in navigation
to qualify as & member of the vessel's crew, to.consider
all relevant circumstances beaving on fhe two elements
outlined above, .

TR [ . ! .
[***LEAHR6B) [6B] [***LEJRR17] [17]in dofining
the prerequisites for Jonss Act coverage, we think it
preferable to-focus. upon the essence of what it means to
be a seaman and to eschew the tomptation ta ocreate
detailed tests o effeptuate the congressional purpose,
tests that tend to become ends in and of themselves. The
principal formulations employed by the Courts of
Appeals-"more or less permanont assignment or
“oonneotion to a vessel that is substantial in terms of its
duration-and natare”-dre [*370§ simply different ways
of getting at the game basic point:- The Jones Act remedy
is reserved for. sea-based maritime employees whose
work regularly exposes them to “the special hazards and
disadvantages to which they who go down to sea in ships
are subjected.” Steracks, 328 U.S. at 104 (Stone, C. 1.,
dissenting), * Indeed, it is difficult to discem major
substantive differences in the language of the two
phrases. In our view, "the total ciroumstances of an
individual's employment must be. weighed to determine

whether he had a sufficient relation to the navigation of

vessels and the- perils attendant thercon." Wallace v,
Oceaneering Int'l, 727 F.2d 427, 432 (CAS 1984). The
duration of & worker's conmection to a vessel and the

PROSSEY  a
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nature of the workers adtivitics, [**2191] taken

together, detérmine * whether' - maritime employee s 3

seaman because the ulfimate inquiry is whether ths
wotker in question is a member of the véssel's‘crew or
simply a land-besed employee who happens to be
working on the veesel at a given time.

Although we adopt ths centerpiece of the
formulation used by the Conitt of Appeals in- this
case~that @ sedman must havé a conneotiol With a vesiel
in navigation that is substantial in both ‘duration and
nature~we ' [***339]' should point ' ouf* how our
understanding of the import of that language may be
different in some respects from that of the court below:
The Court of Appeals suggested that its test for seaman
status “"doss not unequivobally requite @ Jones Act
seaman to be substantially connected fo a-vessel” in terms
of time'if the worker performs important iork 'on board
on a steady, althiough’ not necessarily on a tempokally
sighificant, basis. 20 F.3d ar 53. Perhaps giving effect to
this intuition, ‘or perhaps reacting to the - témporal gloss
placed on the Rabison languige by later Fifth Circuit
dedisions, the oourt phrased its standard at oneé point as
requiring a jury ‘to’ find "that'a Jones Act plaintiff's
contribution to the fnction of thé vessel was substantial
in terms of its duration or nature, 20 F.3d ar 57. 1t is not
clear which version ("duration or mature" [*371] as
opposed t6 "duration and"nature"y the Court of Appeals
intended to adopt for - the substantial corinection
requirement-or indoéd whether e court saw a
significant difference between thie two. Nevertheless, we
thidk it is important that a séaman's connection to a
vessel in fact be substantial in both respeots. :

{***LEJHR16B] [16B] [***LEJdHR18] [13]
**YLEdHR19] [19]We agree with the Coutt of Appeals
that seaman status is not merely a temporal concept, but

- we also believe that it necessarily includes a temporai
element, A maritime worker who spends only a small
fraction of his warking- time' on ‘board a vessel is
fundamentally. land- based and therefore not a member of
the vessels crew, regardless of what his duties are,
Naturally, substantiality in this context.is deteemined by
reference to the period coversd by. the Jomes Act
plaintiffs maritime employment, rather than by some
absolute measure, Generally; the Fifth Cirouit seema to
have identified an appropriate rle of ‘thumb for the
ordinaty case: A worker who spends less than about 30
percent of his time in the service of a vessel in
navigation should not qualify as a seaman wnder the

. Jones Act. This figure of course serves as no more than a
guideline established by years of experietice, and-

departure from it will certainly be justified in appropriate
cases, As we have said, "the inquiry into seaman status is
of necessity fact specific; it will depend on the nature of
the vessel and the employee's precise relation to it
Wilander, 498 U.S, at 356. Nevertheless, we believe that
sourts, employers, aid maritime workers can all benefit

from reftrence io these general principles, And where

undisputed facts reveal’ that a maritime . worker hag 2
cleasly inadequate temporal commection fo vesseld in
navigation, the court may take the question from the Jury
by graniting summaty judgment or a ditected verdiot. See,
e. g. Palmer, 930 F.2d at 439,

M**LEAHR20] [20]0n the other hand, we see no

 reason o limit the seaman sfatus inquiry, as petitioners

contend, exolusively to an examination of the overall
oourse of a worker's service with a [*372] partioular
employer, Brief for Petitioners 14-15. When & maritime
worker's basic assignment ohanges, his seaman status
may change as well. See Barrer, 781 F.2d at 1077
{Rubin, J., dissenting) ("An assignment to work as a orew
mernber, like the voyage of 4 vessel, may be bricf, and
the Robison test is applicable in deciding the’ woker's
siatus during “ary such émployment®); Longmire, *610
F.2d at 1347, 'n. 6. Por example, we can’ imagine

situations in which [***340] someone who had worked

for years in an employer's shoreside headquarters is then
teassigned to a ship in 2 olassic seaman's job that
involves a regular and continuous, rather than'
intermittent, commitment of the worker's labor to the
function of a vessel, Such a person should not be denied
Seaman status "if injured shortly after the reassignment,

just as someone actually transfered to a desk job in the
company's office and injured in the hallway should not be

‘entitled to claim seaman status on the basis of prior

servios at sea. If & maritime employee receives a new
work assignment in which his [¥*2192] essential dutles
are changed, he is entitled to have the assessment of the
substaadiality of his vessel-related work made on the
basis of his activities in his new position. See Cheavens,
64 Tulane L. Rev, at 389.390, Thus, nothing in our

opinion forecloses Jones Act coverage, in appropriate |

cases, for JUSTICE STEVENS' paradigmatic maritime
worker injured while reassigned to "a lengthy voyage on
the high seas," pos, at 386, While our approach
mainfaing the status-based inquiry this Cour's earliér
cases contemplate, we recognize that seaman status also
should not be some immutable characteristic fhat
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muaritime wotkers who spend only a portion:of their time

. mtsen can never attain. . . . ,

- instructing the jurors that, “in detérmining whethet M.
Latsis performed a substantial part of his work on the.

- m

(‘;**Lﬁdll'k'zni' [2B]One final isste remains for our
determintion: whether the Districe Court etréd in

vessel, [they could] not gonsider the peciod "[*373] of
time the Galileo wes in drydock in Germany, because
during that Hime period she.was out of navigation,” We
agree with the Court ofAPpenls_ﬂ:at itdid. -

_LEJER2C] [2C). [*LEdHR16C] [16CYThe
foregoing disoussion establishes that, to_qualify as 2
seamian under the Jones Act, a maritime employes-must

% have,n substantial employment-related connection to-a

vessel jn navigation.See Wilander, supra, at 354.355. Of
yourse, any time Latsis spent with the Gatileo while the

- ghip;was out, of navigation could no¢ count as time spent

.

at gea for pueposes of that inquiry, and it would heve beén
appropriage for the Distriot Court to make this olear to the

jury, Yet the underlying inquiry whather a vessel is or is

not “in navigation” for. Jones Act purposes is.a

fact-intengive question, that iy normally for the jury and

* not the court to.decide, See Butler v. Whiteman, 356 U.S,

271, 2 L. Ed. 2d 754, 78 5. Cr, 734 (1958) (per.curiam);. 2

"M, Norris, Law of Seamen § 30.13, p. 363.(4ih ed. 1985)

("Whether the vessel is in navigation presenty a question

- of fapt tp be determined by the trier of the facts. When

the case is tried to a jury the fact question should be feft
to their consideration if sufficient evidence has been
presented to. provide the basis for jury consideration”),
Removing the issue from the jury’s consideration is only
appropriate where the facts and the law will reasonably

support only one conctusion, Anderson v. Liberty Lobby, -

Ine.,, 477 U.S. 242, 250-251, 91 L. Ed, 2d 202, 106 S. ct
2505 (1986), and the colloquy between- the court and
counsel does not indicate that the Disirict Court made any
such findings before overtuling tespondent’s objection , to
the drydock instruction, See Tr. 432, Based upon the
record before us, we think the court failed adequately to

" Cjustify is [***341] decision to remove the question

whether the Gafifeo waé "in navigation” while in
Bremethaven from the jory.

[***LEdHR21A] [21A]Under our precedent and the
law prevailing in the Circuits, it is generally actepted that
"a vessel does not cease 1o be & vessel when she is not

voyaging, .but is at anchor, berthed, or at dockside.”
DiGilovanni v. Traylor Bros., Inc., 959 F.2d 1119, 112]

_(CAY) (en banc), cert. denied, 506 U.S, [*374) 5827, 121
" L, Ed. 2d.50, 113 8, Ct. 87 (1992), even when the vessol

is. undergoing. repsirs:. See Butler, supra, at 271; Senko,
352 USS..at,373; Norels, supra, ut 364 ("[A] vessel is in
navigation... when it returns from a voyege and is taken
to a drydack or shipyard to undergo repairs in preparation
{o making another trip, and likewise, a vessel is in
navigation, although mooted to a dock, if it remains in
readiness for another voyage" (foginotes omitted)). At
some point, however, repairs become sufficiently
significant that the vessel van. po longer be congidered in
navigation. In West v. United States, 361 US 118,-4L
Ed. 2d 161, 80 5..Ct.- 189 (1959), we held that 2
shoreside wotker was not. entitled to vecover for
unseaworthiness' because the vessel on which he was
injured was undergoing an overhaul for the purpose of
making her seaworthy and therefore had been withdrawn
from navigation. W¢ expluined that, in such cases, "the
focus should be upon the status of the ship, the pattern of

_ the repairs, and the extensive natwe of the work

conracted to be done." Jd., a¢ 122, See also United N.Y.
and N.J. Sandy Hook Pilots Assn. v. Halecki, 358- U.S.
613, 79 8. Ct. 517, 3 L, Ed. 2d 54! [**2193]-(1959);
-Desper, 342 US. at 191, The general rule among the
.Courts- of Appeals is thab vessels undergoing repairs or
spending a telatively short period of time in drydock are
still gonsidered:to be "in navigation" whereas ships being

transformed through "major” overhauls-or renovations are .

not. See Bull, 6:U:S. F. Mar. L. J., at 582-584 (collecting
‘cases), ‘ : .
. -

[**LEQHRZD}  [2D]- . [**LEAHRZIB]

" [21B]Obviously, while tite distinction at issue here. is one

of dogree; the prevailing view is thut "major renovations
can take o ship out of navigation, evén though its use
before and after the work will be the same." MeKinley v.
All Alaskan Seafoods, Inc., 980 F.2d 567, 570 (CA9
1992).0ur review of the record in this case uncovered
relatively little evidence bearing on the Gallleo's status
«during the repairs, and even 'less discussion of the
question by the District Court. On the oe hand, the work
on the Chandris vessel. took only about six months,
which seems to be a relatively short period of time for
-important tepairs on oceangoing vessels. Cf. id, at 571
[¥375] (17-month-long project involving major structural
changes took the vessel out of navigation); Wixom v.
Boland Marine & Manufacturing Co., 614 F.2d 956
(CA5 1980) (similar 3-year project); sec also Senko,
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supra, dt 373 (noting that “even a transooeanic linér may

“be confined to beith for lengthy periods, and while there’

‘the ship is kept in repair by its 'orew"~-and-thiat "thére can
be no doubt that a member of its crew would.be covered
by the Jones Act during this period, éven though the ship
was never in transit during’ his efiiployment”). On’ the
other' hard, Latsis' own décription’ of ‘the work
performed suggosts [**+342]" that the miodifications to
the vessel were actually quite significest, including the
temoval of the ship's’botton"plates and propellers, -the
addition of bow thirusters, overhaul of the main ‘ingines,
roconsirudtiois of the “boilets, #nd résovations of. this
cabins and ‘othier: passengeF areas of the ship, See "App.
93-94. On ‘thésé’ fuots, which are Himilar to those in
McKinley, it is possible’that Chandris vould'be cntitled
to partial summary jidgiient or a’ ditected verdiot
conceming whether the Gatileo teriained in navigation
while in dtydock;" the' record,* however, contding no

stipulations o‘findings by the Distidst Coiift to justiy its .

conclusion Hat the ‘modificationis to the’ Galileo were
sufficiently - éxtensive to remdve ‘the’ vedsel *fom
* diavigation as a matter of Jaw, On that basi§, we agree

with the Court of Appeals that' the District- Coirt's
deydook instruction was ctroneas.’ oo

+ M**LEJHR2E] : [2E]Bven if the District Court-had
been justified in- directing ‘2 verdict -on the question
whethér the Galiles remained. «in navigation whiile. in
Bremerhaven, we think that the court's charge to the jury
swept " too - broadly.  Tnsteud- “of timply noting the
appropriate légal conclusion and instrudting the jury not
to consider the time Latsis spent with the vessel in
drydock as time spent with a vessel in navigation, the
Distriot Court sppears fo have prohibited. the jicy from
considering Latsis’ stay in Bremerhaven for any purpose,
In our view; Latsis’ activities while the vessel was in
drydock are at least [*376} .marginally relevant to the
underlying inquiry (whether Latsis was a seaman and not
a land-based maritime émployee), Naturally, the jury
.would be fice 1o draw several: inferences from Latsis'
Wotk dyring the conversion, not all of which wauld be i
his favor, But the choige among such penmissible
inferences should have been left to the Jury, and we think
the District Court's broadly worded ingtruction
imptoperly deprived the jury of that oppottanity by

forbidding * the® consideration ' of Latsis' fime in

Bremerhaven at all,
v,

 maritite worers,

“ [***LEdHR3B] (3B]Under the Jomez Act, "if
reasonable persons, applying the praper legal standard,
could differ as to whether the employes was « ‘member of
a rew,’ it is a question for the Jjury." Wilander, 498 U8,
at 356. On the facts of this case, given that essential
points are’ in disputs, reasonable factfinders could

- disagree o to whethei Latsls was & seaman, Because it

question whether ‘the Galileo remained "iin nnvigation”

wihits in, deydook shouid bave beer submitted to'the jury,

and beoanse the' devision on that issiie might affect the .

outcome of the ultimats seaman status inquiry, we affinn
“the judgment of the Court of Appeals temanding the case
to the Distriot Court for a aew trial,

. [2194)  PYYLEARRID] *[1D] (*LEGHR3C)
13CIOn remand, the Distriot Court should chargs the jury

i a manter comsistent with' ow holding "that the
"employiment-related  connection o &' vessel in
nevigation" necssary 0 qualify as a seaman under the
Jonés Act, id,, at 355, compieises two basic slements: The

Wworker's duties must ‘coifribite to the function of thic

g

vessel or to the accomplishment of Hs inission, and the
'worker must have a conngction to & vessel in‘navigation
(or an identifiable group of vessels) that is substantial'in
terms of both its dyeation and [***343] its natire; s to
the fatter point, the court should emi:hﬁgizp that the Jonés
Act was intendéd to proteét sen-bised matitime workers,
who owe their allegiance to a vessel, and not land-based
employées, who do not, By instructing juries in Jones Act
[377) cases actordinigly, courts can give proper effect to
the remedial scheme Congress has created for injured
. S :

At is so.ordered, - <o

CONCUR BY: STEVENS |

]

. JUSE  STEVENS, with whom JUSTICE
THOMAS ab{ JUSTICE BREYER joia, conouring in
ﬂlejudgxnent. :

reached the add conclusion that a
ed aboard ship on the high seag
while performing his djes as an employes of the ship,
might not be a "seaman” Within the meaning of the Jones
Act, This decision is unpreced@sfed. It ignores the critical
distinction between work perform aboard ship during a
voyage--when the members of the Wew encounter “the
perils of the sea"-and maritime work rformed on a

The majority
maritime engineer, i
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